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Department of the Columbia, on the authorities of the 
State of Oregon, for troops, but there was a recognized 
co-operation by the Oregon Volunteer Militia in the field 
with the regular troops, and the volunteers served during 
their first campaign against the Modoces, under the com- 
mand of the military ofticers of the United States, in the 
fiell, with the approval of General Canby. 


The circumstances attending the calling out of the Ore- 
gon Volunteers appeared at the time to be imperative to 
meet a sudden emergency. In order to exhibit clearly the 
nature and necessity of this service it will be proper to 
detail some of the Jeading facts antecedent to actual hos- 
tilities. The Modoc tribe of Indians have been known 
since the earliest immigration to Oregon and Northern 
California as a band of murderers and robbers. They 
have earned the character of being the most treacherous 
and blood-thirsty savages west of the Rocky Mountains. 
They occupied a country peculiarly adapted to protect 
them in their practice of slaughter and to shield them 
fiom successful pursuit and capture. Innocent and unof- 
fending emigrants, with their wives and families, passing 
through the Modoc country along the old southern over- 
land road to Oregon, have been attacked and butchered 
indiscriminately by these fiends, their property taken or 
destroyed and their bodies inhumanly mutilated and left 
unburied a prey to wolves. In some cases their victims 
were made to suffer the pains of the most cruel tortures 
before relieved by death, and in some cases girls have 
been kept among them as captives for months to suffer 
more than torture, aud in the end to meet their miserable 
death. 


Over three hundred emigrants are known to have been 
slain in this manner by these Indians, ascertained by ac- 
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tual count of their bleaching bones upon the soil, before 
the establishment of the military post at Fort Klamath, in 
1863. This post was established for the protection of the 
immigrant trail and to make an end to the slaughter and 
rapine of which these savages were constantly guilty. In 
1864 a treaty was made with the Iudians in the Klamath 
Lake Basin, including the Modocs, by which they ceded 
all their lands to the United States, except those included 
in the Klamath Reservation, and agreed to reside exclu- 
sively upon said Reservation. In the mean time the pub- 
he lands in that vicinity had been surveyed under the au- 
thority of the Surveyor General of Oregon, and the same 
were opened for settlement. The Modocs went upon the 
Klamath Reservation, according to the stipulations of the 
treaty, but not to remain. They soon went back to their 
former haunts, alleging dissatisfaction with their treatment 
at the hands of the United States Indian Agent. They 
made their homes at different points to suit their conveni- 
ence and their roving dispositions. The country having 
now become partially occupied by settlers under the pre- 
emption acts of Congress, these Indians began a system of 
petty annoyances to the settlers with the evident intention 
of inducing them to abandon their settlements. They 
would visit houses in-the absence of the male members of 
the family and demand that the women should, at unrea- 
sonable hours, cook food for their parties, which they gen- 
erally did, at great hardship and expense, for the sake of 
peace. The Modocs claimed the ownership of all the lands 
which they had sold, and demanded of the settlers rents, for 
occupancy, and compensation for cutting grass, grazing, etc., 
which demands were complied with for the purpose of 
preserving peace. This conduct caused many settlers to 
leave their claims, and with their families leave the coun- 
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try. But the settlers who remained, generally maintained 
friendly relations with the Modoes, notwithstanding their 
bad conduct and unlawful presence and exactions, ? 


The Superintendent of Indian Affairs for Oregon made 
frequent, but unsuccessful, attempts to induce these Indi- 
ans by peaceable means to go upon their Reservation. In 
the month of November, 1872, the Superintendent having 
personally conferred with the Indian Department, at 
Washington, proceeded to Link river, in the Klamath 
country, for the purpose of requiring the Modoes to com- 
ply with the stipulations of the treaty. At this time the 
Modocs were camped in three separate bands as follows : 
Capt. Jack, with several warriors and their families about 
three miles from the mouth of Lost river, on the west 
side; Hooker Jim, a petty chief, with his band, occupied 
the shore of Tule Lake, east of the mouth of Lost river, 
in Oregon; the Hot Creek band were camped on the south 
side of Little Klamath Lake, in California, some twenty- 
five miles from Capt. Jack’s band, in a southwesterly di- 
rection. 

On the 27th day of November, 1872, the Superintend- 
ent having failed, by peaceable means to induce Captain 
Jack to assent to a return to the reservation, addressed a 
letter to the officer in command at Fort Klamath, stating 
that the Modoc Indians defiantly declined to meet him ac- 
cording to his request, and declared that they would not go 
upon the Reservation, and made the following requisition: 
“Tn order, therefore, tocarry out instructions from the Com- 
missioner of Indian Affairs, I have to request that you at 
once furnish a snflicient force to compel said Indians to go 
to Camp Yainax, on said Reservation, where I have made 
provision for their subsistence.” [See enclosure “A.’’] 


Previous to this time, upon being advised by the Su- ; 
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perintendent that he had been instructed to put these Indi- 
ans upon the Reservation, Gen. Canby placed all the military 
force and material of the United States inthat section of 
country under the control of the senior officer ot that dis- 
trict, Lieut. Col. Frank Wheaton, 21st U. S. Infantry, for 
the purpose of effecting the removal of the Modocs by 
force, it need be; at the same time indicating that the 
time and manner of the, removal had not been deter- 
mined, but that he should be prepared for the possibility 
that the attempt to remove them might result in hostili- 
ties, and that he should, in that event, act promptly for the 
protection of the frontier. The force specially designated 
to this duty consisted of four companies of cavalry and 
three of infantry, distributed among the garrisons at Fort 
Klamath, Camp Warner and Camp Harney, in Oregon, 
and Camp Bidwell, in California, [See inclosure “B,”’ let- 
ter of General Canby to Governor of Oregon.] None of 
these posts were within immediate supporting distance to 
Fort Klamath, and the force at the latter post was en- 
tirely inadequate to the duty contemplated. 

At this point two very incomprehensible and Gisastrons 
circumstances occurred. 

Ist, The order of the Indian Department for the re- 
moval of the Modocs by force was not delivered to the 
officer specially designated by Gen. Canby for that duty ; 
and, 

2d, No notice whatever was given to the neighboring 
settlers that difficulties were pending. | 

The result was that on the 29th day of November, 1872, 
a small detachment of troops, thirty-five men, under com- 
mand of Captain James Jackson, approached Captain 
Jack’s camp, early in the morning, and demanded that he 
surrender and go upon the reservation, according to the 
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terms of the treaty. This was refused, and upon further 
demand the troops were fired upon by the Indians.. Upon 
this first fire one citizen, happening to be present, and 
who was not aware of the circumstances, was killed. 
Daring, and subsequent to the. affair between the com- 
mand of Capt. Jackson -and the band on the west side, of 
Lost river, under Capt. Jack, the Indians under Hooker 
Jim, on the shore of Tule Lake, east of the mouth of Lost 
river, scattered in small parties among the isolated settle- 
ments for twenty-five miles around and massacred eighteen 
unoffending and unsuspecting citizens and sacked and 
destroyed their residences, and drove off their cattle and 
horses. This work of butchery and.pillage lasted for two 
days. Eleven citizens were murdered onthe 29th and 
seven onthe 30th of November, by the savages under 
_ the-lead of Hooker Jim. This band had not been ap- 
proached by the soldiery. Capt, Jack’s band, after. the 
fight, fled south on the west side of Tule Lake to the Lava, 
Beds, along the rocky ridges not inhabited, and thérefore ` 
committed no murder in their flight. The Hot ‘Creek 
band, on the south side of Little Klamath, took ino part i in 
the massacre of settlers, but appeared to be friendly and 
expressed a willingness to go upon the Reservation. ` Ini- M 
mediately after the massacre steps were takén to have this 
band return to the Reservation, but owing to the great and 
natural excitement in the country it was thought best by 
Gen. Canby to have protection for these Indians. 


e 


In the meantime dismay spread throughout the settle- 
ments of Southern Oregon, and a demand was made by 
the people upon the Governor for troops to protect the 
living and bury the dead. „A Volunteer company . of 
citizens was raised immediately; public meetings were 
held, and urgent calls upon the. Governor for orders au- 
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thorizing the recognition.of their . services. ° Temporary _ 
orders were given-with direction to act’in conjunction with , 
the regular.troops. [See inclosure “C.’"] a ae r 

Oa thk bd “OF Decembar thie: Govemorfucsived wile 
gram from the Superintendent of Indian Affairs at Jack- - 
sonville that assistance was needed at Klamath, thatthe 
citizens were without arms, and requesting the forwarding 
of one hundred latest improved muskets. [See‘inclosiire_ 
“T), 7] ; 2 l ; 
At this time there had been no concenti of troops 
to the point of disturbance, and there was -no: available 
force of United States troops ready for immediate-action 
in the Klamath Lake Basin. -Col. Johu E. Ross, of Jack- 
son county, was by telegram appointed Brigadier General 
of the First Brigade of Oregon Militia, and. instructed to- 
do all that was proper in the emergency, but to.see.to it. ` 
that when sufficient force of United States troops. should 
reach the field, to withdraw the Volunteers.. [See inclo- - 
sure “H.”’] “Gen. Ross promptly ia as the. commis- 
sion and entered upon_his. duty. - 

~A letter, was despatched to Maj. Gen. E. R. s: Canby 
commanding this department, informing him ofthese cir- 
cumstances, and soliciting instant action on the. part of the 
regular. forces. [See inclosure “F.?] Gen. Canby res- 
ponded,-sending copies of his orders, directing all avail- 
able force in the district to be placed in’ the field to pro- 
tect the settlements.and to chastise the savages; The Hot 
Creek band of: Modocs, numbering: about forty, ‘men,’ 
women and children, on the 6th of December, had not: yet: 
joined the hostiles, and being not implicated in the mur- 
ders which had been committed were expected to arrive 
at Yreka, California, to be transported to the Klamath 


Reservation via Rogue River Valley, Oregon, and owing _ 
2M ` l 
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to the excited condition of the country a force was re- 
quested by Gen. Canby for their escort. -Having no. dis- 
posable force himself he made requisition on the Governor 
of Oregon for assistance, at the same time stating that the 
band under Capt. Jack, and all those implicated in the 
‘murder of citizens, would be captured and crushed out, 
and all the murderers would be turned ever to the civil 
authorities for trial and punishment. | 


The policy affecting the murderers of the citizens had 
been agreed upon by the Governor and Gen. Canby ina 
personal interview. In response to this requisiticn Gen. 
Ross was ordeied to use his authority and influence to 
place the peaceable Hot Creek’s on the Reservation, but 
on the night of the 5th ot December, aftèr the wagons 
and teams had been prepared for their transportation to 
the Reservation, by way of Yreka and Rogue River Val- 
ley, and after having promised to go peaceably, the whole 
band stole away in the night time and fled to the, Lava 
Beds to join Capt. Jack, and from that time worked and 
fought with him throughout the war. [See inclosure “G.’’] 

Gen. Ross’ force was small—two companies—Company 
A, Capt. Harrison Kelly, and Company B, Capt. Oliver C. 
Applegate. He arrived in the Klamath Lake Basin on 
the 9th of December. At this time no United States 
troops had arrived at the scene of the late massacre. 
Gen. Ross’ first work was to place his men in position to 
cut off communication between the hostiles and the reser- 
vation Indians, then to dispatch a force to seek for sur- 
vivors of the Lost river settlement, and to bury the dead, 
whose bodies had now lain exposed to beasts of prey, 
without sepulture, for ten days. . 
~ This sad ae he proceeded, according to in- 
structions, to offer his servicesin co-operation with the 
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regular. troops who had now begun to arrive in the vicinity 
of the Lava Bed’, from the several distant posts-in -the 
District.. The United States officer in command received 
Gen. Ross. cordially and issued an order. for his co-opera- 
tion. [See inclosure “H,” Gen, Ross’ Report, and Orders 


of U.S. officer.] - i i % 
The field of operations being crossed by the ‘boundary 
line between Oregon and Califoinia, and the hostile In- 
dians having taken refuge in the pedrigal situated wholly 
in California, General: Ross’ services, from this period, 
during his first campaign against the Modoés, were en- 
tirely within the State of California, for the purpose of 
dislodging an enemy infesting our borders, but acting un- 
der orders of officers of the Army of the United States. 
The volunteer services on the part of the State. of Ore- 
gon were intended to meet a pressing emergency in the ab- 
sence of regulartroops.. On the 16th of December, therefore, 
the Governor issued an.order to General Ross to muster the - 
volunteers out of service in case a force of United States 
troops sufficient for the protection of the southern frontier 
‘had taken the field.. But he was instructed to-use ‘his dis- 
cretion as to whether the emergency of .the case’required 
the further presence of the State troops. [See inclosnre “I.’"] 
On the arrival of Lieut. Col. Frank Wheaton, the officer 
in command of the District of the Lakes, he fully approved 
the action of Major John Green in inviting the co-opers- 
tion of the Oregon Militia, and in his General-Field Order 
No. 1, assigned General Ross to duty as a-part of the force 
designated to make the main attack upon Captain Jack’s 
stronghold in the Lava Rocks. [See inclosure “J.’’]_ 
This order contemplated the delay of. several days for 
preparation for the attack. The Oregon Volunteers:hav- 
ing been mustered fora sudden emergency only, and be- 
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ing without tents, and without a sufticient supply ol 
blankets and rations tor further ser vice, and being too “far 
distant from their- base of supplies for being supplied in 
these- particulars by the State, these facts were made 
known ‘to Col. Wheaton. This officer immediately gave 
orders for the issue to Gen. Ross’ command such blankets 
and other supplies as he had at command, for the imme. 
diate relief of the Volunteers, with the understanding that 
they should continue in the field until the concerted attack 
upon the Modocs. This arrangement was acted upon. 
[See inclosure “K.’’] 


Before receiving the reports of General Rõss as to the 
concerted movement upon the Modocs, and being uncer- 


_tain of the condition of the settlements, and of the Volun- 
~ teer service, by order-of the Governor of January 7, 1878, 


Major General John F. Miller, of the Oregon Militia, was 
directed to make a visit of observation to the southern 
frontier, to distribute arms among the settlers and to mus: 
ter the Volunteers out of service on ascertaining that regu- 
lar troops had oceupied the field in sufficient force to pro- 
tect the settlements and chastise the savages. Gen. Miller 
found the Volunteers in hearty co-operation with the 
regular troops, and that Col. Wheaton desired them to 
remain in the field under his orders until after the pending 


~ attack, which was confidently expected to be final. Gen. 


Miller coincided with the views of Col: Wheaton, and re- 
mained himéelf, and took an active part in the battle ol 
the Lava Beds of the 17th of January. ieee inclosure “L,” 
Gen. Miller’s Report.] 


The issue of Quartermaster and Commissary stores to 
the Volunteers were duly reported by Col. Wheaton to Gen, 
Canby, and by him approved; and the same were finally 
approved by the decision of the Secretary of War, in the 
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~ following words; - “As it appears that the i issues to the 
Oregon Volunteer Militia, made by order of Col. Wheaton, 
were sanctioned by--Gen. Canby, and were necessary to 
prevent the men from suffering. when, cordially co-opera- 
ating with the United States troops, while under the ex-.~ 
igencies. of the service their numbers were inadequate for- 
the protection of the settlements against Indian attacks, 
the Secretary of ‘War approves the action. of Col. 
_ Wheaton.” [See inclosure “ M, a conned. copy of said 
decision. ] hn 
On the 17th of January the first general éngagement 
was fought with the Modocs.’ This battle was well con-: 
tested under the circumstances; and though not successful, 
it clearly exposed the difficulties of the field one the char- 
acter of the enemy. = 7 


Genial Canby having ordered out all the available - 
regular force in Oregon and California to reinforce Col. 
Wheaton, and having informed the Governor that he had 
no doubt that he would be able to protect the frontier and l 
subdue the Modocs, the Volunteers were -withdrawn from 
the field and were mustered out of service ag expeditiously 
as possible. [See inclosure «N. ] 7 


During this expedition the Oregon Volunteers hot uly 
served under the- command of regular officers of the 
United States, but they were detailed to perform escort 
duty in regular transportation, and their teams and wagons. 
being light and serviceable in a muddy region, were used 
in connection with regular army transportation to good 
advantage.. In fact, there was a blending of the Volun- 
teers with the regular force. -> t 


SECON z EXPEDITION OF THE OREGON MILITIA. 


The’ second service of the Oregon Volunteer Militia, 


% 
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composed of Company C., Captain Joseph H. Hyzer 

Company D., Captain Thomas Mulholland, and Company 

E., Captain George R. Rodgers, was called into reqisition 
in the month ot April, after a period of very unsettled 
feeling, growing ont of doubts in the minds of all frontier 
settlers as tö the results of pending negotiations for peace 
with the Modoc savages, without first subduing them, or: 
demanding the surrender of the perpetrators of the mas- 
sacre of the 29th and 30th of November. When these 
negotiations were abruptly terminated by the double per- 
fidy of the savages, and the assassination of Gen. Canby 
and Commissioner Thomas, the whole country exposed to 
the raids of the Modoes, became excited with the dread of 
more massacres. ‘The regular forces which had been con- 
centrated/ near the Lava Beds were not disposed by the 
new commander, Col. Gillem, with any reference to giving 
protection to the Oregon frontier. All the available regu- 
lar torce in. the Department of the Columbia had been 
ordered to the support of Col. Gillem, so that there was 
not, at the time of calling these Gompaniies into service, a 
single company of regūlar troops in the State of Oregon, 
while its eastern and southern settlements were exposed 
to the dangers of a general Indian outbreak. Gen. Ross, 
in his report of the second Volunteer service remarks upon 
this point as follows: “Let us now pause for a moment 
and consider the condition of the settlements of Southeast- 
ern Oregon., The massacre of the Peace Commissioners 
` was, of course, the signal for the renewal of Indian hos- 
tilities. If the Modocs should fall back from the Lava 
Beds, the settlements referred to would be at the mercy 
of the Indians. Or, if the Indians on the Klamath Reser- 
vation, who had thus far remained friendly, should deter- 
mine to join the hostiles, of which there was great danger, 
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their first movement.would' be to murder the settlers, burn 
their houses-and drive off their stock: ‘It :will thus be. 
scen that thé-southeastern portion of the State was in con- 
stant aud imminent peril; for upon the happening of- 
either or both the Contingencies referred tò, the: settle- 


ments in that section would fall an. easy prey to Indian ~ 


cruelty and rapacity. Under these circumstances an ade- - 
quate military'force in- the Lake Basin, to prevent by their 
presence an outbreak on the part of the Indians on the 
Reservation, and also to protect the settlements from the 
hostile Modocs, -became an indispensable necessity.” | 
[See inclosure “O,’’ Gen. Ross’ report’ of second_service.] 

The first applications on the partof the people for a 
second call for: troops were! denied by the Governor, but 


becoming satisfied that the Klamath Reservation Indians - 


wore no longer trustworthy, and that the peril demanding > 
action was imminent, a.call was made. 

The massacre of the Peace Commissioners occurred on 
‘the 11th day of April, 1878, and Col. Gillem immediately 
commenced an attack upon the Indians in the Lava Beds. 
The engagement lasted three days, resulting.in routing 
the savages from their first'stronghold, only to have them. 
fall back to another, which gave them access to ‘the: Lost 
River country, and the Klamath region, and exposed all 
the settlements of Southeastern Oregon to their raids... At 


this time the Indians on the Klamath Resetyation, who 


had been armed by authority of the agent, wete threaten- 
ing an outbreak. Col. Gillem sent out couriers to warn 
settlers and to stop communications, except by way of 
Yreka, California. Other Indians were making demon- 


strations of hostility. It now appeared that a general In- - 


dian war of serious magnitude could only be prevented: by 
throwing a force of Volunteers into the field- north of ‚the 
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California line, to intercept communication between the 
Modoes and the Klamath Reservation, and with the Snake 
and Piute Indians. The three companies already men- 
tioned were authorized by the. Governor and directed to 
open the road from Jacksonville to the Lake Basin, and 
to go-at once to the relief of the endangered settlers. [See 
inclosure “P."] = 

On learning that a force of Vidoes: had been or- 
dered to the Klamath country, the U.S. Indian Agent at i 
the Klamath Agency, L. 8: Dyar, addressed a letter to 
Gen. Ross in which he said: “I respectfully request that 
you send’ a strong detachment to Yainax, (on the Klam- 
ath Reservation.) Such a course wéuld, I think, not only 
protect the settlers on Upper Sprague River, but would 
do more to prevent a general | outbreak than anything else 
- per haps that you could do, as it would almost insure quiet 
among.the Snakes and Modocs now there, and prevent a 
raid upon that place by Captain Jack. A successful raid 
“upon Yainax would nearly double Captian Jack’s , war- 
riors. Will you not represent this matter to Governor 
Grover.” [Inclosure “Q.’’] 


There being no regular troops in Oregon at this time, 
there was great apprehension of an outbreak of the — 
armed Reservation Indians, and of a general hostile 
uprising of the neighboring tribes of the southern border. 
The condition of the settlers of the Lake Basin was now 
considered most critical. The hostile Modocs on one side 
and the threatening Reservation Indians upon the other, so 
impressed the settlers with the danger of (Aber situation 
that they were abandoning their homes, removing their 
stock and property and fleeing out of the country. [See 
inclosuze “R.’’] = 

The Indian Agent removed his family from the Klam- 
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ath Reservation and left the plaće him-elf. ‘The air. was 


filled with dangerous rumors, and the most discreet and. 


temperate men: considered general hostilties imminent. 
A false’ step at this juncture would have precipitated a 
general. outbreak, The arrival, of the Volunteers, _there- 
fore, appeared.to be a most opportune relief. As to dis- 
arming the Indians on the reservation the Goyernor’s in- 
structions to Gen. Ross were: “Great. care must be taken 
upon this question, not tomove prematurely for disarming 
any Indian’ by indiscreet action, or by such movements 
as will excite hostilities that cannot be controlled by the 


force present. The policy is to arm the settlers, and by a. 


small and active forte to assist in their defence until the 
United States can furnish tr troops for that Bee [See 
inclosure “P.’”] ` 7 


y 


Gen. Ross moved with caution and discretion. [See 


inclosure S.J ` o i 3 

He dispatched Company D, for the protection ot the 
settlers of Drew's Valley, and the Valleys of Goose Lake, 
Chewaucan and Summer Lake, these being in. great 
danger from raiding parties of Captain Jack’ s Indians, 
who were now scattering trom the Lava Beds. . 


Companies E and C.were stationed at different points in 
“the settlements, west of those above -named, and were 


employed in scouting the country so as. to make their 
presence and their object known both to the friendly and . 


to the hostile ‘Indians. In the meantime, on the 2d of 
May, Gen. Jefferson C. Davis,” having beer. assigned to 
the command of the. Department of the Columbia, ar- 
rived at the Lava Beds and took personal . command of 
the U. S. forces operating against the. Modoes. Shortly 
atter this vigorous movements against. Captain Jack were 


apparent, and. ‘a successful onslaught was. made by the 
-ƏM ; 
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_ regulars upom his eamp on -Sorass Lake, on the 10th 


of May, with the U. S. forces operating in his front, with 
the Oregon Militia cutting off his communication with 
the Reacr-ation Indians, the Piutes and the Snakes, and 
finally, with disaffection in his own ranks, his desperate 
alternative was fight or surrender. The closing events of 
the Volunteer service are thus reported by Gen. Ross: 


“Learning on the morning of the 26th of May that 
Captain Jack, with a purtion of his warriors, had. made 
their escape fiom the Lava Beds, and gone in the direc- 
tion of Langell Valley, I started immediately with ‘Capt. 

~Hyzer’s Company, accompanied by my staff, and arrived 


“at the eastern end of the valley referred to on the even- 


ing of the 31st. Soon after going into ‘camp a scouting 
party was sent out with orders to examine the” ground for 
sign of the fugitive Modocs, and after a short absence the 
party rettrned, reporting the discovery of fresh Indian 
tracks on the mountain south of our camp. Thereupon I 
immediately dispatched 1st Lieut. Lindsay, of Company 
C, with twenty picked men to occupy the summit of the 
mountain referred to, with orders to keep a sharp watch 
for Indians, to capture all he discovered, and to shoot 
down all that refised to surrender. Meanwhile having 
learned that Maj. John Green, U. S. A., with his com- 
mand was camped some four miles east of me, I dis- 
‘patched a courier to hini next morning to inform him -of 
my whereabouts and of the discovery made on the evei- 
ving previous. In a short time Maj. Green came to my 
‘camp, and expressed a desire that my troopsact: in concert _ 
with those of the United States in capturing the fugitive 
Modocs.~ A party of those Indians were believed to be 
in the vicinity of a small lake in the mountains, ten miles 
south of our camp A plan of co-operation for tiie cap- 
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ture of these Indians, was agreed upon between: Maj. 
Green and myself, in pursuante of whieh both commands 
moved by different routes at midnight, onthe Ist of June, 
lor the point referred: to. My troops being the first to 
arrive at the place — designated, and discovering fresh 
Indian tracks, started immediately i in pursuit and followed 
the trail until night coming on they were compelled to 
camp. As soon as day dawned next morning the pursuit 
was resumed and kept. up all ‘day over an extremely rough 
country. At dark the Indians were overtaken and cap- 
tured. The captives numbered 12, among whom was the 
notorious ‘Black Jim,’ one of the murderers of “Gen. 
‘Canby. m S 


“ Next day, June 4th, I sent a message to Gen. Green, 
informing him of the captures we had made, and also for- 
warded a dispaich to your Excellency upon the same 
subject. In-veply I received: a note from Maj..Green, re- 
questing: me to send my captives to an island in ‘Tule 
Lake, at whiclr all the Indian prisoners were being col- 
lected. (See copy of his, letter hereumto attachedi) Talso — 
received a telegram from your Excellency, containing in- 
structions in regard to the same subject. - In obedience to 
these orders I took immediate ‘steps to ascertain if any of 
these Indians stood indicted in the Circuit Court of. Jack- 
son County, for tlie murder of the Lost River settlers, and 
having become satisfied that none of- them were con- 
cerned iy that massacre, I proceeded with my captives to 
the island referred to, and delivered them up to the com- 
manding officer of the U.S. troops at- that place.” 


The Modoc. war now being- brought to ‘a successful TA 
mination by the capture of Captain. Jack, and the princi- 
pal portion of his’ warviors, and there being no further 
-hecessity for any troops in the field, I issued 4 general 


~~ 
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_order that they proceed at once to the respective places at | 
which they were enrolled and be mustered out of 
service. o . ; e 

Accompaiying herewith I transmit six muster rolls, 
numbered from one to six inclusive, being as follows: 

- Ist, Muster Roll of General Field and Staff Officers.” , 

2d, Muster Roll of Company “A.” - 


3d, c< _ sé oR,” 
4th, c 73 oY Oe ? 
5th, s « wD,” 
6th, %3 & “BR,” 


I also transmit herewith an “abstract of indebtedness of | 
State of Oregon on account of expenses of Modoc war ‘ot 


1872-3.” 


% 
—— 


FIRST SERVICE. - 


Also “abstract of indebtedness of State of Oregun, on 
account of expenses of suppressing Indian hostilities, ete. 


MODOC WAR—SECOND SERVICE. 


Amounting respectively to the sums of........$ 60,826 354 
` 693901 88} 
Amounting in the aggregate to..........8180,;728 44 - 


Col. Jesse Baker, Quartermastèr General, and Uol. J. N. 
T. Miller, Commissary General, gave their pérsonal atten- 
tion to much of the duties pertaining to their several 
departnients. Maj. Quincy A: Brooks, ‘Assistant Quarter- 
master General has had personal supervision of'closing thé 
accounts. I believe that the service has been conducted 
with prudence and integrity. -Col Miller‘ was with the 
Volunteer troops throughout the: first service, and has 
furnished me with many important facts relating to the 


~x 


—— 


sume. Copies of subordinate oe returns an oan 
' ers, will be furnished upon request. - i 
Very respectfally, E 
-Your obedient servant, 


- - Governor of Uregon, 


arent 


STATE OF OREGON, EXECUTIVE OFFICE, \ 
- Salem, February 13, 1874. 


} 
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L.F. GROVER, - 
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‘REPORT 
MAJOR GENERAL JOHN F. MILLER 


TO Zk 


- -GOVERNOR GROVER. 


HEADQUARTERS DISTRICT or THE LAKFS, 
And of the U. S. Troops and Oregon 
Volunteer Militia- operating - invthe 
Modoc country. i 
2 Camp near Van Bremen Ranch, 
-a Jannar 20; 1873. |. 


To his Ex mia: L. F. Grover, Governor of Oregon: 


Sik —I have the honor to report that, in conformity 
with the General Field Order No.3, issued by Brevet 
Major General Frank Wheaton, U. S. A., Commanding 
District of the Lakes, a copy of which is herewith enclosed, 
the Modoc position was attack3d early:‘on the morning of 
the 17th inst.,.by the Oregon Volunteer Militia, under 
Brigadier General J. Ross. Two companies, “A,” Cap- 
tain Harrison’ Kelly, and “B,” Captain O, C. Applegate, 
each number’ng some sixty men, inchiding twenty Indiah 
scouts ‘belonging to company “'B,”’ and an indépendent - 
company of: California volunteers, twenty-five in number 
(Captain John A. Fairchilds),’ co-operating with about 
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two hundred and fifty troaps of the United States under 
Brevet Major General Frank Wheaton, U. S. A: The 


engagement begun at 8:30 A.M., and continued until dark, 


and, owing to the position of the enemy, which it was 
impossible to forsee or provide against, resulted in the 
discomfituré of our attacking forces, with a-loss‘of about 
forty men in killed and wounded, including two killed of 
the Oregon Volunteers. -a 


The Oregon Volunteer Militia, under General Ross, in 
order to accomplish the most effective service, have, since 
the commencement of opérations against the Modocs, 
placed themselves under the direction and command of 
General Wheaton, an officer of great ability and expe- 
rience. 

From the most reliable information at my command I 
estimate the number of hostile Indians at not less than 
one. hundred and fifty warriors, and, from information 
derived from scouting parties -and others, and which I 


i deem reliable, many of their females fight with a. despe- 


ration and courage equal to that of the males. . 


Their position is in what is known as the “Lava Bed,” 


_an immense plain of volcanic rock; cut and broken with 


fissures, canyons and chasms, on the south of Tule Lake, 
about ten miles south of the boundary line between Oregon’ 
and California. It is one of great strength, and difficult 
of approach. It is the opinion of General Wheaton, and 
Majors Green and Mason, that it will require ‘one thous- 


_ and men, with mortars and provisions for a siege:of. per- 


haps many days, to dislodge and capture them; and, from 
my own observation, I concur ia their opinion. 


The home of these Indians is in Oregon. The scene 
‘of their depredations is along the' border of either of the 
“States of Oregon and California, and: their victims are the 
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defenseless citizens of both States. Settlers, not longer ` 
since than last summer, have been terrified by insults to 
their families, and the fear of massacre, into removing 
from the country, while others have been compelled to. pro- 
cure temporary. immunity by giving them certificates of 
good character and gratuities of.food. One settler, Henry 
Miller, was massacred by them within a few months after 
having given such a certificate. They must be conquered 
and removed to distant Reservations, or the country here 
abandoned to them. Iam satisfied that no force, that it 
would be practicable. to place upon our frontier, could 
entirely protect it from théir raids, and the withdrawal of 
the force now here would invite them to renewed rob- 
beries and massacre. 


The term of enlistment, of the Oregon Volunteers now — 
here, has, with a few exceptions, expired, and, within a few 
days,-they will be mustered out of service. ` —— 


General Wheaton, if supported by the proper authority, 
will put an end to Indian troubles inthis: vicinity for all- 
future time. He has gained information, by the move- , 
ment of the 17th inst, of the position of these Indians” _ . 
that is indispensable to successful operations against them, 
and that conld only be obtained by.a reconnoisance. in 

_ force. His coolness and excellent judgment in the affair 
of the“ Lava Beds’’ were conspicuous_throughout. The 
same honorable mention is due to Majors John Green and `- 
E. C. Mason, both, like General Wheaton, veterans of the 
late war, and ‘the former a man of large experience in 
Indian fighting with General Crook, Colonels David Perry - 
and R. F. Bernard, Captains J. Q. Adams, G H. Burton 
and James Jackson, Lieutenants Ross, Rheem and Moore | 
of the 21st’ Infantry, and. Lieutenants Boutelle and Kyle - 

~ of the Ist Cavalry. Colonel Perry and Lieuténant Kyle 
M 


| 


l 
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are painfully wonnded. Surgeon MeElderry, of Fort 
C Klamath, and Acting Assistant Surgeons Skinner, White 
and Durrant, were under fire during the entire day, ren- 
dering prompt service to the wounded of both regular 
and volunteer forces. The management of the volunteers 
by General Ross and hie subordinates, Captains- Kelly, 
Applegate and J. R. Neil, the latter of General Ross’ 
Stafl} was admirable. Captain E. D. Foudvay, also of 
General Ross’ Staff, accompanied his Commander upon 
the field. Hon. J. N. T. Miller was present, and rendered 
important service during the engagement. At General 
Ross’ request he has been actively engaged in the field 
from the commencement of hostilities. The volunteers 
conducted themselves in the most creditable manner, and 
in a manner honorable to the State. Surgeon Bell, of the 
volunteers, was promptly at his post in the field. 


- The Independent Company of California Volunteers, 
-Captain John A. Fairebilds, occupied a most important 
position on the “extreme left, and were greatly exposed 
during the entire day. They formed a portion of the 
party under Major Green and Colonel Perry, that forced 
its way over great natural obstacles, and through a most 
terrible fire, to a junction with Captain Bernard's forces 
on the east. Four (4) of this Company wer2 seriously 
wounded, 

The courtesy of the officers of the United States Army, 
commanding here, toward the volunteers, has been marked 
and uniform, and their material assistance. to our troops 


has been valuable. | 


General Wheaton moved his headquarters and tempo- 
rary field depot to this point, where a concentration of the 
forces was made for the attack. On the 23d inst. his 
headquarters and field depot will be re-established in Lost 


wt 


J 
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River Valley, near Tule, Lake, in Oregon, a much more 
central and controlling point. The volunteer headquarters 
will, about tne same time, be established at some point in 
that vicinity. 

J. have’, assigned Colonel: William Thompson, of the 
Governor’s Staff (by order transferr ed to service with me), 
~ and Colonel C. B. Bellinger, to duty in the field. They 
accompanied me, and participated in the engagement of 
the 17th inst. ` = 

Mr. Ivan Applegate was present upon the field during 
the engagement, and rendered, important service. 

Very respectfully and 
Obediently yours, 


| JOHN F. MILLER, - 
= Major General 0. S. M. 


l 


= 
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REPORT 
3% | or $ 
GENERAL JOHN E. ROSS 
TO : 
"HIS EXCELLENCY GOVERNOR GROVER. s 


- = 


HEADQUARTERS 1sT BRIGADE 
Oregon Mountep MILITIA; 
Jacksonville, February 20, 1873. 


His Excellency 
L. F. Grover, Governor of Oregon, 
= _ Salem, Oregon: 

Sir:—I have. the honor to submit the following 
report of the operations of the troops under my 
command in their recent campaign against the Modoc 
Indians, 

Before doing so,-however, permit me to submit a few - 
remarks in reference to the origin ofthe Modoc war. 

An order had -been made by the Secretary of the 
Interior, that the Modoe Indians, then encamped. on Lost - 
River, should return immediately to their (the Klamath) | 
Reservation. The Indians refused to obey. Maj. James 
Jackson, U. S-A., with 85 men, was directed to carry the 
order into execution. -This force being entirely too small to 
command obedience, the Indians at once commenced hos- 
tilities, by butchering the settlers on Lost River, who 
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were entirely ignorant of any impending conflict between 
the tribe and the Government. It should be remembered 
also, that these murders were not committed whilst actual 
war was raging between the Indians and the United 
States, but.that they were perpetrated before that state of 
affairs had an existence. The U, S. troops were on the 
west side of Lost River, as was also the camp`of Captain 
~ Jack, the head chief of the Modocs. The settlers that 
were massacred, lived and were murdered on the east side; 
of that river. The Messenger of the Superintendent of © 
Indian Affairs went to the Indians camped on the east side 
of the river and notified them that they were required to 
go immediately ‘upon the Reservation. Whilst the proper 
officers were urging the Indians to go upon the Reserva- 
tion, they (the Indians) commenced firing; land the first 
person killed was John Thurber, a private citizen. This 
was on Friday, November 29th, 1872. A number of 
the other settlers soon met a similar fate, and the survi- 
vors fled for refuge to the house of Dennis Crawley, pur- 
. sued by the Indians. Meanwhile two other citizens, W. 
Nus and Joseph Penwig, ignorant of what was going on, 
were riding up toward Crawley’s house; the Indians rode 
out and met them, saluted them in a friendly manner but 
suddenly fired upon them, killing Nus instantly and 
severely wounding Penwig, who succeeded, however, in- 
making his escape. In all, eighteen inoffensive settlers 
were thus inhumanly butchered. Meanwhile, the Indi- 
ans having fired upon the troops, the fire was returned, 
‘but Maj. Jackson’s command being entirely inadequate to 
cope with the savages, was forced to retire. Such was 
the origin of the Modoc war; a war commenced on the 
part. of the Indians by an unprovoked and cold blooded 
massacre of HOE PIG PER baichored whilst pursuing 


\ 
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their usual avoéations, and who met their terrible fate, not 


during the existence of.a state of recognized” warfare, but ` 
immediately anterior to its commencement, 7. e. in -time 
of peace. ` 3 nn k 
In obedience to your Excellency’s instructions, I en- 
listed two companies’ of Mounted Militia, whose term of 
service commenced'on the 2d of December last. By the 
Tth of that moñth most of my command was mounted 
and equipped, and sent forward to the settlers in ithe 
Klamath Lake Basin, and on that date, after ‘detailing 
Maj. W. A. Owen of my staff, to act as Quartermaster. 
and Commissary for the Brigade, with instructions to 
make his headquarters at Jacksonville, and to purchase 
and forward with dispatch all necessary supplies for the 
troops, I-started tor the front accompanied by my two | 
Aids-de-Camp, Capts. E. D. Foudray and J. R. Niel, and 
also Col. J. N. T. Miller, Commissary General. Maj. J. 
N. Bell, the Brigade Surgeon, had started the day previ- 
' ous. We arrived at Linkville on the 9th. ; 
The two companies referred to consisted of Co. A, 
Capt. H. Kelly, and Co. B., Capt. O. C. Applegate. Capt.. 
Kelly had temporarily established his headquarters at the 
north end of Tule Lake, some. ten miles from the mouth 
of Lost River, and was engaged in searching ‘for the 
bodies of the settlers that had recently been niurdered by 
the Indians. Capt. Applegate was directed to station a 
part of his company at Yainax,on the Kiamath Indian 
Reservation, until, further orders, to protect the United 
States property there; to sedut over the surrounding val- 
ley; to guard the settlers from being raided upon by ` 
Indians, and to ,cut off all communication between the 
hostile Modoc and -frierdly Modocs on the Reservation. 
The remainder. of Co. B, under ist Lieut. J. H. Hyzer, 


accompanied my headquarters. =; 
` (9 ʻi 
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On the 10th December I arrived at-Capt. Kelly’s camp 
and the following day his men succeeded in finding the 
last of the missing bodies of the murdered settlers, which. 
I forwarded to Linkville for burial. There being now no 
further need of a military force in the vicinity of Lost 
River, the settlers having all fled the country or been 
murdered by the Indians, I determined to move my troops 
to a position on the west side of Tule Lake, as near as 

“practicable to Captain Jack’s stronghold in the Lava 
Beds, and on the morning of the 12th we.started for the 
point referred to. On our way we passed the.camp ot 


= 


Maj. John Green, U. S.-A, to whom I communicated ` 


-your Excellency’s instructions to co-operate with the U. 
Ñ. forces in the field. Maj. Green was ‘much pleased to 
receive this information, cordially approved-any proposed 
change of position, and promised to send Capt. David 

~ Perry with Co. F, 1st Cavalry, to join me in a couple of 

"days. We arrived at Van Bremer’s ranch on Willow 
Creek, California, the same evening after a hard day’s 
march of 40 miles. - We found the ranch deserted and a 
notice on the door to the effect that the proprietor had, 
fled through fear of Indians. 

Next day Capt. John A. Fairchild’s, the. owner of a 
ranch in the vicinity, and who afterwards, as Captain of a 
“Company of California Volunteers, co-operated with us 
against the Modocs, came to my headquarters, stated 
that himself and neighbors, being entirely unprotected,, 


„were in constant danger of being killed by the Indians, . 


and expressed himself as highly pleased that we had 
ome to their relief. I informed him that we were 
regon Militia, and being then in the State of Calitornia, 
re were ‘beyond our proper limits and would have to re- 
irn to our own State, unless the officer in command of 
e U.S. forces ordered otherwise. 
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The abovo facts T also..communicated. to Maj. Green, 
then in’ command of the U. S. troops, operating in that 
section, yho immediately issued Field Order No. 2, order- ` 
ing me jp station my troops at such points as I might 
“deem blist for the protection of: the-people in the ‘State’ 
of Califolinia against the raids ‘of the Modoc Indians.” 
[See the order hereto attached.] . 

In the evening of December 13th I was joined by Capt. 
D. Perry, U.S. A., and his command. - On the 15th, Capt: 
Kelly, Co. A., with twenty-five men, First Lieut. J. H. 
Hyzer, Co.. B, with ten men, Capt. J. R. Neil, of. my staff, 
and Capt. Perry, U. 8. A., with thirty men, made the first - 
reconnoissance of the Indian strongholds in the Lava Beds. | 


It being now deemed best by Capt. Perry and myself, 
fur the protection of the settlements northwest of Little 
Klamath Lake, that my troops should take a position in 
that locality, I moved my command on the 19th of De- 
cember, and-established my headquarters at Small’s-ranch, 
on the Klamath River. The condition of the road across 
the mountains being. such as to make it impossible for 
teams to transport supplies as fast as needed, I next. day, 
in company with Capt. Foudray, of my staff, made a visit 
to Linkville to secure some additional stores for my troops. 

Whilst at Linkville it was my-good fortune to meet and 
form the acquaintance of Major General Frank Wheaton, 
U. S. A., Commander of the District of the Lakes, who 
had just arrived and was gratified to learn that your Ex- 
cellency had instructed me to act in concert with the U. 8. 
forces operating against the Modoc Indians; He also 
assured me that the presence of our Volunteer Militia in 
the field was actually necessary, and on learning that we 
were needing some more blankets he gave-an order on the 


quartermaster at Fort Klamath | for an adequate supply, 
5M 
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stating atthe same time that anything he :could_ do to 
make my troops comfortable would be cheerfully done. 

Returning from Linkville I reached Small’s ranch in 
the evening of the 2lst of December; and immediately 
issued to my troops the supplies I had procured. - 

Next morning, iw company with Col. Miller and Capt. 
Neil, I left headquarters with the view of selecting a camp 
near the Indian stronghold. While at the house of P. A. 
Dorris a courier reached me, direct from Captaiir Perry, 
informing me that the command of Col. R. F. Bernard, U. 
S. A., had been attacked by the Indians in full force, on 
the south side of Tule Lake; that he (Capt. Perry) had 
gone to Bernard’s relief, and requesting me to push for- 

ward my troops without delay to his assistance. A ‘courier 
-was dispatched at once, with orders to Capt. Kelly and Lieut. 
Hyzer to come up immediately, which orders were promptly 
executed, and upon the arrival of the troops they were sent 
forward to Captain Perry’s relief. About ten miles beyond 
Van Bremer’s, however, our troops met Captain Perry 
and his command returning, the Indians. who attacked 

Bernard having been driven back. In consequence of 
_ this attack Captain Perry deemed it best that my head- 

` quarters should be re-established at Van Bremer’s, to 
which I assented, and this move was effected in the night 
of the 22d of December. 

On the 5th of January Captain Kelly, Co. A., with ten 
of his men, accompanied by Donald McKa#, and four 
friendly Indians, under orders from me to view outa 
shorter route between Van Bremer’s and the Lava Bed, 
came upon and attacked a party of 18 or 20 Modocs. The 
Indians fled to the outer edge of the Lava Beds, not far 
from the Modoc camp, and gave battle from behind rocks.. 
Captain Kelly fought them until Captain Jack and his 
band coming up and being about to surround our men, 
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Captain Kelly fell back: and” offered battle’ on the open 


ground, This- offer, however, although Jack’s force . 


avently outnumbered ours, was declined, and the enemy 
retiring to their stronghold, as ae Key and a men 
returned.to camp: - - 8 

On the 9th of January, in sreaieuee to the order of 
Gen. Wheaton (See his Special Field Order, No.’8; hereto 
attached), I stationed Co. A, Captain Kelly, on Cotton- 
wood. Creek, abont eight miles from Van Bremer’s, at 


the intersection of the Modoc trail with the main road, for- . 


the purpose of escorting supplies; to guard the Whittle’s 
Ferry road against interruption by hostile Indians, as 
also to afford more adequate. protection to the citizens 
located south west of Little Klamath Lake. 


On the 12th of January Capt. Applegate and his com: — 


‘pany, accompanied by Col: Miller, of the Oregon Militia, 
with Captain Perry, UJ. S- A., and 13 men, the whole un- 
der the command of aor Grae: U. S. A., had a lively: 
brush with the enemy, at the top of the bluff overlooking the 
Lava Bed, in which the Modoes were forced to retire beyond 
the range of onr guns. Tt is not known certainly what dam- 
age was inflicted on the Indians in this engagem ent, as their 
warriors were carried off’ as fast as hurt, but it is believed 
they suffered the loss of four or five men, whilst our 
troops were-uninjured., 


On the same day Maj. Gen. John F. Milier, of the ~ 


Oregon Militia, with his staff officers, Col. C. B. Bellinger 
and Cal. Wm. Thompson, arrived at my headquarters. 


The 16th January was the day fixed by Maj. Gen.. 


Wheaton, (see his General Field Orders, Nos. 1 and 3, 
herewith attached) for an advance movement of the Reg- 
ular and Volunteer forces, under his command, with a 


view of making a combined attack the next day, the’ 


17th, on Captain Jack’s stronghold. The line of battle’ 
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was to be formed as follows; Capt. Fairchilds, with his 
company of California Volunteer Rifles, was to hold the 
extreme left, resting his left flank on Tule Lake; Col. 
Mason’s forces to be on Fairchild’s right; Capt. Kelly’s 
company on Mason’s right; Capt. Applegate’s company 
on Kelly’s right and Capt. Perry’s command on Apple- 
gate’s right, with Lieut. Ross, U. S. A. and twenty men, 
in the rear to guard the Howitzer Battery. Col. Bernard, 
with his forces and those of Maj. Jackson on the east side 
of the Lake, was to form into line of battle with his 
right resting on Tule Lake, and advancing simultaneously 
to form a connection with Capt. Perry’s right, so as. to 
enclose the southern side of the Modoc position. The 
immediate command of the entire force operating against 
the Modocs was given to Maj. John Greet, U. S. A., to 
whom was entrusted the execution of the general plan of 
operations, as also the details-of the attack. Our united. 
forces were as follows: U. 8. forces, about 810; Oregon 
Militia, 115; California Volunteers, 25. Total, 450. 


On the morning of the 16th January I moved my com- 
mand in the direction of the bluff overlooking the Lava 
Bed, for a position some three miles west of Captain 
Jack’s camp, reaching the desired point in the afternoon 
where we encamped for the night. Capt. Perry, having 
started earlier, had taken possession of -the bluff and 
driven off the Indian scouts or pickets. Col. Bernard had 
also moved- out from the east side of the Lake, but get- 
ting into an engagement with the enemy was compelled 
to fall back. ~ 


On the 17th J: anuary, at 4 o’clock in the morning, my 
entire command marched down the bluff and took posi- 
tion in line of battle as designated i in the Field Orders 


referred to. ot 
{! 


aw 
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“When all was ready and the command given the liné 
moved forward, onr advaice being directly into the so- 
called “Lava Beds.’’. The ground traversed was covered 
at intervals with irregular‘masses of volcanic rock, ‘whilst. 
a dense fog prevailed over the entire region. These im- 
pediments, it is true, made our advance somewhat labori- - 
ous and difficult, but in no wise dampened the ardor of 
the troops. After proceeding a mile and a half the 
enemy opened fire upon us, the first volley being fired in 
front of Capt. Kelly’s company. Soon the firing of the 
enemy extended along our entire front and was promptly 
‘and vigorously returned: But the Indians being secreted 
behind rocks and crags, in caves and deep fissures, our 
bullets, though well aimed, had little or no effect. When 
charged upon in one rock fortress the enemy would retire 
to another’ position equally formidable. The difficulties 
of our advance, owing to these natural obstructions, and 


‘the fact that we were constantly exposed to the raking 
_ fire of a concealed enemy, were now greatly increased. 


Moreover, the Indians were perfectly familiar-with every 
crag, crevice and chasm in this immense lava field, whilst 
our knowledge, in respect to these particulars, amounted 
practically to nothing. About 11:0’clock a, m. Capt. 
Perry, in obedience to the. order of Maj., Green, changed 
the position of his company from Capt. Applegate’ S 
right. to the right of Maj. Mason and connecting with. 
Capt. Kelly’s left. The dense fog of the morning had not 
‘yet lifted; still our line moved steadily on, driving the 
Indians before us,~but there seemed to be no end to. the 
rocky strongholds to which they could fall back. Our 
successful charges and A noble enthusiasm of the troops, 
were therefore of little avail. Meanwhile, we were suffer- 

ing severely in killed and wounded, without being able to 
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inflict any very serious injur y upon the enemy. About 3 
P. M. our troops on the west side of the lake were ordered 
to form a connection with those of Col. Bernard, on tbe 
east side, by a flank movement to the left. ‘ 

The necessity for this order was owing to the fact that 
the disaster met with by Col. Bernard on the day. previous, ` 
rendered it impossible for him to form a connection with 
our extreme right, as stated in the general orders referred 
to. Meanwhile, the unequal contest in which all the 
advantages were against us, was kept up with undimin- 
ished vigor. 

About 5 o'clock -p-m., whilst engaged in the . flank 
.Taovement referred to, it was discovered that Major Green, 
who had the immediate command of the troops, as before 
stated, together with Col. Mason and Captain Perry, with 
their respective commands, had been cut off by the 
Indians from the main line and from all communication 
with General Wheaton’s headquarters. 


At this juncture, Gen. Wheaton, in view of the situation, 
and the absence of Major Greén, deemed it proper to 
- give me the immediate command of the remaining forces 
in the field, using also these words: “Gen. Ross, I, now 
leave this matter with you.” 


- I hastened at once to act ın the capacity indicated. We 
had been enveloped in fog all day, and the Indian war 
. whoop and roar of gins had been kept up without inter- 
mission. Our troopshad fought for nine hours with heroi¢ 
bravery, and had suffered a loss of forty men, killed’and 
wounded, but without gaining any important advantage 
over the enemy; ‘night was upon us; the weather was 
extremely cold and our overcoats and blankets had been 
left behind at camp. Moreover, if the Indians with their 
superior knowledge: of t the he ground, should Take a night 
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attack on us we-might suffer considerable additional loss. 
Under these circumstances I determined, with the assent 
‘of my superior officers, to move the troops -back to our 
camp of-the preceding night, leaving the enemy. in posses- 
sion of -the field ənd our dead. With as little delay as 
possible therefore, wé gathered up our wounded and. got 
our troops in motion; Company B, Capt. Applegate, being 
in front and,Co. A, Capt. Kelly, acting as rear guard, and 
ieached our camp back on the bluff about 10 o'clock that 
wight, * 
Next morning we gaceclaihed that Major Green, as also 
Col. Mason, Capt. Perry, Col. Bernard and Maj. Jackson, 
with their respective commands, had withdrawn during 
the night previous to Col. Bernard’s np on the east 
side of the. lake. i 
Gen. Wheaton now decided, after consultation with 


Gen. Miller, myself and- other officers, that a further E 


attack upon the Indians in the Lava Bed was not advisa- 
ble. i E “ee be ee 2 

, The casualties ot the previous day. may be briefly 
summed up as follows, viz: U. S. troops, 37 killed and 
wounded; Oregon -Militia, 2 killed and 5 slightly wounded; 


California Volunteers, 4 wounded, of whom 2 afterwards: 


died. The two members of the Oregon Militia, who lost 
their lives in this engagement, were privates John R. 
Brown, Co. A, and William F, Trimble, Ço. B, both brave 
men, who fell while gallantly discharging their duty. 

The actual strength of the enemy in this engagement 
is not. known, but is estimated at from 150 to 200, all well 
armed, together with quite a number of squaws, who are 
known to have rendered service as warriors. 


On the morning after the battle, and before moving ~ 


from our camp on the bluffs, in compliance -with the view 
l z 
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of General Wheaton, as also for the purpose of affording 
better protection to the settlements, I issued orders making 


the following disposition of the troops under my command, ` 


viz: Capt. Applegate with a portion of Co. B to be sta- 
tioned at Yainax; Lieut. Hyzer, with a portion of Co. B, 


to be stationed at Schneider’s Ferry; the remainder ot’ Co, 
B to be stationed at Langell’s Valley; Lieut. Reams, with , 


a portion of Co. A, to be stationed at the ranch of Capt. 

Fairchilds,. and the remainder ‘of Co. A, together with 
: myself°and staff, to remain at the headquarters of Gen. 
Wheaton, until the return of the commands that liad been 
cut off from us on the day previous., Pursuant to these 
arrangements, the troops started at once for their several 
destinations, and in company with General Wheaton I 
arrived at Van Bremer’s on the afternoon of the 18th of 
January. 


Maj. Green, as also the commands of Col. Mason and - 


Capt. Perry, having all reached Gen. Wheaton’s head- 
quarters by the 22d January,-on the morning of the 28d 
I marched with Co. A to Schne:der’s Ferry.. Next day, 
January 24th, the term of enlistment of my men having 
expired, and U. S. troops having arrived to take the place 
of my own,.in the protection of the settlement, I issued 


my General Field Order No. 8, for the disbandment of the ~ 


1st Brigade Oregon Mounted Militia. 


For a more specific and detailed account of the move- 
ments and services performed by Companies A and B of 
my command, you are respectfully referred to the reports 
of Captains Kelly and Applegate, hereunto attached. 

In conclusion, permit me to say, in reference to the 
troops under my command, that the field of their opera- 
tions was in a region of country whose altitude was some 
4,500 feet above the level of the ocean, distant from the 
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Rogue River Valley, my base of supplies, some 80 miles, 
and separated from-thati vailey by a high- range of moun- 
tains; ‘that the period of our service was during. mid- 
winter, at ‘which :season ‘the road over the mountains 
referred. to was at all times exceedingly difficult for loaded 


teams to travel, and much of the time utterly impassable; 


that in the burry-with which the troops were sent into the 
field, some necessary articles were unavoidably omitted, 
and that the supplics forwarded by Maj. Owen from Jack- 
sonville did not always; owing to the impassable condition 
of the road, reach us as soon as needed; that, my com- 
mind performed a vast amount of hard marching, and 
endured at times much suffering from the seventy of the 
weather, necessarily incident to the high altitude of the 
country and the inclement season of the year. But my 
troops always responded with promptness to every demand 
made npon their patnotism, enduring every hardship 
patiently, and evincing wnder-the most adverse cirenm- 
stances, a devotion to duty that would have done credit to 


veteran soldiers. a 


I desire to state that the gallantry and bravery displayed 


in the .engagement_of the 17th by Gen. Wheaton, Maj. - 


Green, Col. Mason, and Captains Perry, Adams and 
Burton, is worthy of highest. commendation; and that 
their gentlemanly courtesy to myself and staff, as also.the 
generous provision made by the’ Commanding Officer, for 
the comfort of my troops, will ever be gratefully remem- 
bered. i k 


T will also add that the company of California Riflemen, 
commanded by Capt, John A. Fairchilds, bore themselves 
nobly, displaying a dauntless courage and bravery, alike 
creditable to themselves and the State in whose service 


they were enlisted. - 
ôM ` i 
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I desire to state also that Maj. Gen. Miller and his two 
staff officers, Col’s. Bellinger and Thompson, as also Col. 
Miller, Com. Gen’l, occupied positions in the line of 
battle, and by their brave conduct, proved themselves 
worthy of the commissions they hold under the broad seal 
of the State of Oregon, 

T have the honor to be, sir, 

Very respectfally, 
— - Your obd’t serv’t, 
JOHN E. ROSS. 
Brig. Gen’. 1st Brig Ogn. Mil. 


y 
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FIEADQUARTERS, 1st BRIGADE, 
Oxnoon Srate MILITIA, 
i Jacksonville, Oregon, July 4, 1878. 
To His Excellency T. F. Grover, Governor of Oregon, 

Salem, Oregon: 

Siz :—I have the honor to submit the following report 
of the operations of the Firs t Brigade of Oregon Mounted 
Militia, being their second service, in the late Modoc war. 

- As'this force was called into service by your Excellency, 
~at the request of the people, for the purpose of suppress- 
- ing Indian hostil'ties, and protecting the settlements in 
the eastern portion of Jackson county, it may not be im- 
proper to give a brief statement of the facts which made 
the presence of these troops necessary in the field. 

After the battle ot the Lava Beds, on the 17th of -Jan-, 
uary last, a Peace Commission was appointed by the Pres- 

- ~ ident to negotiate terms of peace with the Modoc Indians. 
-Hopes were entertained that this Commission would be 
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able to'so adjust ‘all matters of difficulty with those Indi- 
ans, as to secure a- permanent peace with the tribe. Du- 
ring the progress of the negotiations, however, it became 
apparent that nọ faitlr whatever was tu be placed in any 
peaceful professions of the Indians, and members of the 
Board, becoming satisfied, trum time to time, of this state 
of affairs, would resign. But their places were promptly 
filled by the appointment of new Commissioners, it being 
strongly desired by the General Government that the 
Modoc ditliculties should be settled by treaty without fur- 
ther bloodshed.- 


Tu this way negotiations were kept up for about three 
months, when the proceedings of the Board were brought 
to an abrupt termination by an attempt on the part of the 
Indians to massacre the entire Commission. This attempt 
Was partially suecessful, Gen. Canby and Rev. Mr. Thomas 

‘being killed on the spot, Mr. Meacham, another of the 
Commissioners being badly wounded and left for dead, and 
L. S. Dyar, the remaining Comuiissioner, only saviag his 
lite by flight. This terrible act -of- pertidy and savage 
cruelty of course put av end to peaceful negotiations, and 
the Indians, recuperated by this three months’ rest, rein- 
forced by renegades trom other-tribes, and strengthened 
by additional suppiies of arms, ammunition, clothing and 

subsistence, which they had all this time been collecting, 
again started on the war path, with Increased vigor and 
ferocity. | - 


‘ 


At this time, it should be borne in mind, that all the- 
U. S. troops heretofore stationed ‘in Southeastern Oregon” 
had been removed-south of our State boundary line, leav- 
ing the settlements of the Lake Basin without any mili- 
tary force whatever to protect them. Tn fact there was 
not at this time a single company. of U. S. troops within 


~ 
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the limits of the State of Oregoii. Let us now pause for 
a moment to coasider the condition of the.settlements of 
Southeastern Oregon. The iiassacre of the Peace Com- 
missioners was, of course, the signal.for the renewal of 
Indian hostilities. If the Modoes should fall back upon 
the Lava Beds, the settlements referred to would-be at the 
mercy of the Indians. Or, if the Indians on the Klamath 
Reservation, who had thus far remained fmendly, should 
determine to join the hostiles—of which there was great 
danger—their first mdvement would be to murder the set- 
tlers, burn their houses and drive off their stock. It will 
thus be seen that the southeastern portion of the State 
was in constant and imminent peril, for upon the happen- 
ing of either or both the contingencies referred to, the 
settlements in that section would fall an easy prey -to In- 


ha 
2 


. Under these circumstances an adequate military force in 
the Lake Basin, to prevent by their presence an outbreak 
on the part of the Indians onthe Reservation, and also to 


j protect the settlements trom hostile Modocs, became an 


indispeusable necessity. But there .being no U. S. troops 
for this purpose, th paly alternative lett was to raise the 
required force by a volunteer enrollment of the Oregon 
- Militia. Still your Excellency, anxious to avoid expense, 
and hoping that the U.S. troops would soon terminate-the 
war, declined at first to authorize the enrollment of any 
State troops. 


t 


The massacre of the Peace Commissioners »oceurred 
April 11, 1873.. Gen. Gillem, then in command of the U. 
S. forces in the field, immediately. comnienced an attack 
upon the Indians in the Lava Beds. “The fighting lasted 
three days, .at the expiration ‘of whiclr time, the Indian, ` 


‘having been eut of.frony water, although not defeated. 
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withdrew from their first position in the Lava Beds and 
retired to another. —It,was understood by this movement,. 
that the Indians had abandoned the: Lava Beds entirely 
and fallen back into the Lost river country, for the pur- 
pose of raidirg upon settlements, cutting off commupica- 
_ tion with the Lake Basin and forcing the: Indians on the 
Klamath Reservation to join them. By- order of Gen. 
Gillem, couriers were -dispatched to warn the settlers of 
their danger, and stop communication with that country, 


except by way of Yreka, California. The U.S. troops in., 


their three days ‘fight had accomplished nothing towards 
improving the situation, of afiairs. In fact the settlements 
of southeastern Oregon were more than ever at the merey 
of infuriated savages. Moreover the Chief Winnemucca, l 


with his band of Piutes, and the Chief Ocheho, with. his . 


band of Snakes, had been. making war demonstrations, 
andit was now. apparent that a general Tudian outbreak 
could only be prevented, if at all, by throwing a force—of 
Volunteers into the field noith of the California line. 
Under these cireumstances, your Excellency was. again 
earnestly besought by our citizens to authorize enlist- 
ment of Militia, and this time their ae was ‘granted. 


In onia with your instructions of the 14th of 
April, I proceeded at once to enroll three companies of 
Mounted —Militia, to be mustered into the Ist Brigade. 
These troops, when raised, consisted of -Company ©, Capt, 
J. H. Hyzer; Company D,-Capt. Thomas Mulholland, and 
Company E, Capt. George R. Regars. The men were 
equipped as rapidly’ as possible, and seuf forward in de- 
tachments into the Lake Basin, my object being to keep 
the road open. between that section and the Rogue River 
Valley, to protect the -settlements from raids of the 
‘Modoes, and to:prevent by our presence. sak field, the 
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Indians who had thus tar remained friendly from joining 
the-hostiles. In order to secure a speedy termination of 
the war, as much depended upon my ability, to prevent 
any farther outbreak of Indians, as upon the success of 
the U. S. troops, now operating against the Modocs in the 
‘Lava Beds south of the Oregon line. . 

About this time I received a letter from L. S. Dyar, 
Esq., U. S. Indian Ageit in charge ot the Klamath Indian 
Reservation, from which I make the following extract: +I 
respectfully request that you seud a strong detachment to 
Yainax—a station on the Klamath Reservation. Such a 
course would, I think, not only protect the settlers upon 
the Upper Sprague River, but would do more to prevent 
a general Indian outbreak than anything else that you 
could do; as it would almost insure quiet among the Snakes 
and Modoes uow there, and prevent a raid upon that place 
by Capt. Jack’s warriors?’ Being satistied that the views 
of Agent Dyar, as above expressed, were correct, an 
adequate force of Militia was stationed at the point above 
referred to, in compliance with his request. 

The settlers in Drews Valley, as also in the valleys of 

‘Goose Lake, Chewauean and Summer Lake, being in 
great danger of being raided upon by the Indians, Capt. 
. Mulholland was ordered to proceed with his company to 
those valleys as rapidly as possible, and station his force so 
as to afford the greatest protection in his power to those 
settlements. - f , ' 


Companies C and E were stationed at different points 
in the settlements, west of those above named, and were 
employed in scouting the country, so as to make their 
presence and their object knowa to both the friendly and 
hostile Indians. Meanwhile the United States troops were 
operating vi; gorously agaiast Capt. Jack and his band of. 
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murderers in the Lava Beds, ang I now felt certain: that- 
the objects for which my troops had been raised would be 
accomplished, and that the war would soon be brought to 
a speedy and successful termination, * 


The dišaster met with by the Indians in their attack 


near Sorass Lake, on the’ 10th’ ot. May,. proved to be the 


turning point in the campaign, and the position of Capt. 
Jack, alter that, became hopeless. With the United 

States forces operating in his front, with disaffection in his 
own camp, and with the Oregon Militia cutting off all 

hope of assistanee from the Indians on’ the Resefitition, he 

had no other alternative than to surrender.” a l 


Learning on the morning of the 26th of May that’ Capt: 
Jack, with a portion of his warriors, had madetheir escape 
from the Lava Beds and-gone in ihe direction of Laugell 
Valle, I staited immediately with Capt. Hy zers Com- 
pany, accompanied by my staff, and arrived at the eastern 
end of the valley referred toon the evening of the 81st. 
Soon after. going into camp, a scouting party was sent out 
with orders to examine the ground for sigus -öf the fugi- 
tive Modocs, and after a short absénee the party returned 
reporting the discovery of fresh Indian tracks on a moun- 


tain south of our camp. Thereupon I immediately dis-__ 
patched Ist Lieut. Lindsay, -of Company ©, with twenty - 


picked men to occupy the summit of the mountain re- 
ferred to with ordersto keep a sharp watch for Indians, to’ 
capture all he discovered, and to shoot down all that re- 
fused to surrender. Meanwhile having learned that Ma: 
jor John Green, U. S. A., with his command, was camped 
some four miles east of me, I dispatched a courier to him 
next morning to inform him ‘of my, whereabouts, and of 


the discovery made on the evening previous. In a short” 


time Major Green came to my camp, and ex»resased a de- 
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sire that, my troops act in concert with those of the United 
States in captuting the fugitive Modocs. A party of those . 
Indians were believed to bein the vicinity of @ smalli lake 
in the mountains ten miles east of our camp. A plan”of 
co-operation for the -eapture of those Indians was agreed 
upon between Mayor Green and myself, in pursuance of 
which both commands moved by different routes at mid-. 
night, on the first of J une, for the point referred to. My 
troops being the first to arrive at the place designated, and 
discovering fresh Indian tracks, started immediately in 
pursnit and followed the trail until night coming on they 
were compelled to camp. As soon as day dawned next 
morning the pursuit was renewed and kej:t upall day over 
an extremely rough country. At dark theIndians wére 
overtaken and captured. The captives numbered twelve, 
among whom was the notorious “ Black Jim,” one of the 
murderers of Gen. Canby. | 

Next day, June 4th, I sent a messenger to Major Green, 
informing him of the captures we had made, and also for- 
warded a dispatch to your Excellency upon the same sub- 
ject. In reply [ received a- note from Major Green, re- 
questing me to send my captives toan island in Tule Lake, 
at which all the Indian captives were being collected. 
[See copy of his letter hereuuto attached.] I also re- - 
ceived a telegram from your Excellency containing in- 
structions in regard to the same subject. In obedience to 
these orders I took immediate steps to ascertain if any of | 
these Indians stood indicted in the Circuit Court of Jack- 
son county for the murder of the Lost river settlers, and, 
having become satisfied that none of them were concerned 
in that massacre, I proceeded with my captives to’ the 
island referred to and delivered them up to the command- 
ing oflicer of the U.S. troops at that place. 
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The ‘Modoc war. béing now brought to a successful ter- 
mination by the ċapture, of Capt: Jack and tte prineipal - 
portion of-his warriors, and there being-no farther neces- ` 
sity for my troops in the. field, I issued a general. order 
that they. proceed at once to the respective places at which 
they were enrolled and be mustered out of the service. ma 

In conclusion I desire to ‘state that much credit is due: 
to our Militia for the-prompt= and-energetic “manner in 
which they discharged their ' duty; and that they 
successfully accomplished all the opie for which they 
were enrolled. 


>» Very PETT T : 
Your obedient servant, ' 
- _JOHN E. ROSS, `. « 
Brig. Gen. lst Brig, O. M.. 
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REPORTS TO GEN’L ROSS. 


p 


” Heapquarrers IN ‘THE FIELD; 
Crawley’s Ranch, December 14, Jela, 


Feld Order No. 2 2. 7 = 

Brigadier General John E. Ross, Ist Brigade Oregon 
Militia, with his volunteer force, will station his troops at 
such points as he may deem ‘best for the protection of the 
people i in the State of California oo the raids of the, 
- Modoc Indians. T 2 

J OHN ‘GREEN, = ¢ 

Major 1st U 8. Cavalry, Commanding, ` 


Cad ~ es 


WILLOW- CREEK, 2 o'clock, A. M.. 


GenzraL Ross— Enclosed you will find communica- 
tion from Major Green, which explains itself. I shall leave 
immediately by trail for the “Lava Beds,”” and would like 
your support in case I should be driven hack. « My wagons, 
with .a small guard, ‘are on the rodd, and, if possible, I 


would like to have you secure them as well as the rancher 
at this place. T S 


I am, General, very respectfully, 


2 F D. PERRY, ` 
Captain Ist U. S. Cavalry. 
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HEADQUARTERS Pemi OF THE TAKES, : 
And of the Troops operating in the | . i: eset 
- Modoc country. ` . 
“Camp near Crawley’s Ranch, 
Eu „Lost River, Oregon, Dec. 20, 1872. J p? 


- 


ion General Field Order’ No. L. 


I. The disposition of the troops, and all field orders 
‘and instructions heretofore given by Major John Green, 
' Ist Cavalry, are fully approved. ` 7 

Il. Major John Greén, ‘Ist Cavalry, will retain the 

immediate command of the troops now acting under his 
orders, and .attack the Modoc Indians wherever, ih his 
opinion, sufficient supplies and ammunition are received, asit 
is reported, by parties who are familiar with Modoc J ack’s 
- location, that it is inaccessible to mounted troops, and that, 
three miles of skirmishing on foot will be required before 
reaching the Modoc position. Can ae 

“Major Green will not make the attack until the troops - 

are well provided with ammunition Each man should be, 
furnished with one hundred and fifty (150) rounds, sixty. 
(60) on his person, and the remainder in close ee if 
_ that amount can be procured. - E 

I. From information thus far obtained itis deemed 
‘best to make the strongest attack on the west side of the 
‘Modoc position and- Tule Lake. The battalion,” 21st 
` Infantry, Companies “C” and “B,” sixty-four (64) rifled 
muskets, under Major E. O. Mason; Captain D. Perry, 
Troop “F,” Ist Cavalry, fifty (50) sabres; Major James 
Jakson, Troop “B,? Ist Cavalry, thirty-five (35) sabres; 
‘and General John E. Ross, Oregon- Volunteers, . supposed 

- to number about fifty (50) rifles, will make the main attack: 
Captain R. F. Bernard, Troop “G,” Ist Cavalry, with’ a 
detachment- of Klamath scouts, the number to be desig- 
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' from time to time of any proposed change. 
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nated by Major Green, will co-operate with’ the 1 main ` 


attack, moving simultaneously on the Modoc position, and.* 
on the east side from his present’ camp near Land's ranch. ; 
IV. Major Green will cause frequent reconnoisdnces ` 


from the several commands, to. bè-madeè while prepartions J} 


for the final attack are being made, and report anything of 


interest to the District Commander who will remain in , 
the field with or near the troops until further operations 


against the Modocs are unnecessar Yui - 
It may become: necessary to change or, modify this gern- 
eral plan of operations, and Major Grae will be advised 
V. If during or after the attack on the Modtoes, they 
should escape from their rocks and caves, Major Green will - 
promptly pursue with all the mounted force, and kill or 
capture every hostile Modoc of Captain. Jack’s murdering 
band, unless they unconditionally surrender. x 
VI. If rapid pursuit becomes necessary, Major E. ox 


_Mason’s battalion, 21st Infantry, will be left near the Modoc 


camp, where he will r receive orders from-the ae Com- 
mander. i E nt 


VIL. A’ temporary field: depot of aies is hereby ` 
established at this camp. Lieutenant W. H: Boyle, 21st. 
Infantry (acting Adjutant, and A. A. Q. M. and A. C. S, 


of the 21st Infantry battalion), will, in addition to- his ° A 


other duties, receive and issue supplies on properly’ - 
approved réquisitions. . Lieutenant Boyle will communi- — 
cate at once with Lieutenant Robert Pollock, 21st Infantry 
A. AvQ. M., at Fort Klamath, Oregon, the officer respon- 


sible for supplies sent here, and keep him fully advised of" 


the issues and: reception of stores for troops 1 in the field. 


When -Major Masons battalion moves; Lieutenant Wi. 
H. Boyle will, until. further orders from Headquarters, - 
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District of the Lakes, remain in charge of the camp. and , 
supplies near Crawley’s ranch. - aes 
_ VIH. All reports, returns, ete., will be ‘made to or. 
ank these Headquarters, and requisitions for supplies 
forwarded for the action of the Commanding Officer, Dis- 


i 


4 By order of a 


FRANK WHEATON, 


_Brevet Major General U. S. A., Lieut. Col. 2 21st 
Infantry, Commanding District of the Lakes, 
i ; 
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_ OFFICIAL—- a : 


JNO. Q. ADAMS, r 
First Lieut. 1st Cavalry, A. A. A, General>~ 
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HEADQUARTERS District OF THE LAKES, ` 
And of Troopsoperating in the Modoc 
country. 

ane near Van Bremer’s, 

ba Creek, California, 
- January 9, 1873. 


= 


Ld Special Field Order No. 8. 


With a view to the more adequate protection of the. 


citizens located southwest of Little Klamath Lake, and to 
' guard, against the interruptiom of hostile Modoes on the 


l |. Whittle’s Ferry Road, General Ross, Oregon Militia, 


will detail, from the two companies now with him in thè 
field, such a force as he may deem necessary, and encamp 
them at the most advantageous point. `, ee a 


A force encamped near Dorris’ Ranch would be able. to 


aw 
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escort - ‘supplies, and; at the aamie time, be advisable if a. 


sudden movement from this camp should be ordered. 


By order of 

p ` FRANK WHEATON, 

` Brevet Major-General, U: 8. A., Lieut. Col. 21st 

A Infantry, commanding District of the Lakes, - 
OFPICTAL — l a aa, 


INO. Q. ADAMS, 
First Lieut., Ist Cavalry; A. A. A. General. 


J 
J } 


~~ 


HEADQUARTERS DISTRICT OF THE Laxes, 
And of the Troops operating in e 
Modoc country.’ 

Camp near Van Bremer’ 8, 

` California, January 12, 187 3, J 


. - General Field Order No.3. ~ 


I. The troops will move from their present camps east 
and west of the Lava Beds, on Thursday the 16th of Jan-. 
uary, and take positions ; for the attack on n the Modoc camp 
at suhrise on the following ` morning.. ` ” i 

II. At four A. mM., on Thursday next, Major John Green . 
will detach Captain D. Perry’s Troop “F,” 1st Cavalry, 
and order it to clear the bluff- southwest of Tule Lake of. 
Indian pickets and-scouts, and cover the movement of the: 
main force to a camp some three miles mest of the Modoc : 
position. l 

II. Major E. C) Mason’ 8 battalion, 21st, Infantry, (two 
companiés), “ ©,” Captain G. H. Burton; and * B,” com- ' 
manded by 2d Lieutenant H. D. W. Moore, and ‘a detach- 4 
ment of twenty (20) men of Company “F,” 21st Thfantry, 
under 1st Sergeant. John McNamara; General J ont E. 
Son Oregon Volunteer Militia (two companies): < 


l 
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eee 
Captain H. Kelly, and “B,” Captain O. C. Applegate; and- 


| Lieutenaat W. H. Miller’s Battery ‘(a section of mountain’ 


howitzers ), will march from Van Bremer’s Ranch to camp | 


on bluff, west of Tule: Lake, in time to reach the desig- 
nated camp not later than three P. m. on, the 16th instant: 


The canip will be so located and arranged as to be secure l 
‘from observation by. the Modocs, and every pr ecaution 


. taken to prevent the Indians from discovering our num- 
bers and precise location: 
_IV. District headquarters will accompany the troops. 
V.- Early on the 17th of January the’ troops above 
‘named will move into the Lava Beds to attack the Modoc 


‘camp, and in the following order: Major E. ©. Mason's 
battalion, 21st Infantry leading, followed -by-General John . 
E. Ross, Oregon Volunteer Militia, (the section ‘of: how-` 


itzers packed). Captain D. Perry, troop “F,” 1st Cav- 
alry, will follow the Howitzer Battery. _ . 
VI. When the troops have reached å position near the 
< Modoc camp the main force will be deployed on the-right 
"of the infantry battalion in close skirmish order, and a left 


half-wheel of the whole line will be. executed, in ‘order to 
_ enclose the southern side of the Modoc position and con-, 


nevt the right of the main force with the left of Captain 
Bernard’s troops, who, are simultaneously to attack on the 
east. 


‘VIL All the troops operating against the Modoes aire 
_ to move from their camps with three day’s cooked rations. 


‘ in haversacks, two blankets, one hundred (100) rounds of 
. ammunition on the person, and fifty (50) founds i in close. 
teserve. Canteens will be filled at Little ‘Klamath Lake 


by the troops from Van Bremer’s Ranch, and care taken 
to water every horse and pack muile at that point, as there _ 


= 


is no water on the bluff where thé main force will encamip l 


'- on thẹnight of the 16th. 7 og, 
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VIII. -Major John Geen ‘Ast. Cavalr > is. charged. with © - z 
the. eoon of ae movements ` aua = details of the - 
attack. ; ` l “i 

IX. ‘Lieut. W. H. Miller, 1st Cavalry, commanding the ~ 5, page 
Howitzer Battery, will report to Major: Green :for orders. ee 
and instructions as to.when and where to prepare his guns - 
for actién-in the proposed attack. Rk 


X. The troops on the east side of the Lava Beds at o o 
Land’s Ranch, Cos. “G,” Capt. R: F. Bernard, and “B,” a: 
Captain James Jackson, 1st Cavalry, and the Klamath In- . ` + 
dian scouts, under Dave Hil, will move from camp omthe `... ~ 
16th inst., to a point not more than two (2) miles from the -. ` 
Modoc position.. At sunrise on’ the 17th this force will - oT 


(3 


attack the Modoc ċamp with their right resting on or near : Tasia 


Tulė Lake, and when sufficiently near to render the move- + ` & 
ment advisable, a right halfwheel will be executed ‘in ©./+_ 2” 
order to connect the left of this force with the troops at- ` ve 
tacking from the west. In his advance Captain Bernard. eras: 


will takë steps to capture any canoes the Modocs may ` - a 


have hear their camp, or at least use every effort to pre-" 
vent Indians from escaping by water. Captain R. F. a 
Bernard, 1st an , will execute these movements under ee os : 
such detailed instructions as he’ may receive from. Major. as 
John Green, Ist Cavalry. . a on a 2 

XI. After the ial three (3) shots have been fired from ~- >», ý 
the Howitzer Battery,.as a signal to the troops attacking - a ng ce 


on the east side of the Modoc camp, firing will cease for `, “ : 
' fifteen (15) niinutes, and an Indian scout directed to notify ` 


the. nearest Modocs that ten (10). minutes time will be ...” % 
allowed them to permit their women and children to come. ate 
into our lines.” Any proposition by the Modoes to Burren- / hee 
der will be referred at once to the District : Commander z g 
wae will be present. f a gi ee ES À E 
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; -es  - XI Lieut. W. H. Boyle, 21st Infantry, Acting Field 
ee _ - Quartermaster and C. S., and a guard of ‘ten men will re. 
: main-at this camp in charge of the temporary field uae 
until further orders. 
XII. “Lieut. John Q. Adams, 1st Cavalry, A. A. A. G., 
: District of the Lakes, and commanding detachment “ H,” 
. . troop lst Cavalry, will furnish from his commafid such 
-details as may be required for the Howitzer Battery, and 
accompany the District- Commander. ~ Lieut. Adams will 
be prepared to communicate by signals with the Signal 
Sergeant who has been detailed for duty with the troops 
w _ operating on the east side-of the Modoe position. 
DE ne XIV. Assistant Surgeon Henry McEldery, U. S. A, 
will give the necessary directions and .instructions to the 
-medical officers į serving with the different commands and 
détachments in the field. 
i By order of 
| -~ FRANK WHEATON, 
-- , |. Brevet Maj. Gen: U.S. Army, Lieut. Col: 21st Infantry, 
| Commanding District of the Lakes. - 


ar. OFFICIAL— l i 
i JOHN Q. ADAMS, 
`>., Ist Lieut. Ist Cavalry, A. A. A. Gen. 


De T HEADQUARTERS CAVALRY COMMAND, i 
Do Clear Lake, Cal., June 4, 1878. ' 


- Brig. Gen. John E. Ross, O. V. M., in the Feild — 
GENERAL: I am in receipt of your note of this instant 
at 10`o’clock A. m. The Department Commander is col- 
lecting all the Modoc captives at the island i in Tule Lake, 
“", and itis requested that you send your captives to that 


‘ point as early as possible, or if more convenient ee. can 
r. R 
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be sent to me at this place, if they are forwarded within. 
the next two days. When the services of the two Moidocs, 


Jim and Frank, areno longer required.. by you, let them- 
come here. - ; 


I am, General, very respectfully, Cie gate 
l Your Ob’t servant, ee 
es JOHN .GREEN, . 


. Major 1st Cavalry, Commanding. 
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From the Governor of Oregon to the Secretary of the- 
Interior, Relative to the» Indian Title and Rights of. 
Settlers in Wallowa Valley, Oregon. | - - 


= — ei 


STATE OF Onsgos, Expense Orrtcr, | 

. Salem, July 21, 1873. 

To Hon. Columbus Delano, | ce 
| ` Secretary of the Interior: - 


Sir:—I beg leave to call your attention to the wery 
grave and important question now pending before your 
‘Department, touching the subject of vacating the Wallowa 
Valley, Union county, Oregon, for the purpose of secur- 
ing the same to Joseph’s band of Nez Perce Indians, 
and to submit the following views thereon for. your con- 
sideration. ‘ 7 T 

On and prior to the ‘Lith “day. of ‘Tune, 1855, the Nez 
Perce tribe of Indians occupied lands lying partly | in 
Oregon-and partly, in Washington Territory, between the 
Cascade and Bitter Root Mountains. On said 11th day. 
of June, 1855, the said tribe, by their chief, head men 
and delegates, numbering fifty-eight officials, made, and 
concluded a-treaty of peace and boundaries with. the 
United States—Isaac I. Stephens acting on behalf of the. 
United States for Washington Territory, and Je oel Palmer 
for Oregon.. By-said treaty the Nez Perces ceded and 
relinquished to the United States all their right, title and 
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- interest in and to all territory before. that time claimed 


and "occupied by them, except a certain tract described 
therein, specifically reserved from the ceded lands as a 
general reservation for the use and occupancy of said 


_ tribe, and for ‘friendly tribes and bands of Indians in: 
Washington Territory. This general reservation embraced , 


. lands lying i in part in Oregon, including Wallowa (Woll. 
low-how) Valley. | | ` 


On the 9th day of June, 1864, a supplementary and 


`. amendatory treaty was-concluded between the said Nez 


Perce tribe and the United States; the former being rep- 
resented by fifty-one chiefs, head men and delegates, and 


_ the latter by: Calvin H. Hale, Charles Hutchins and 8. D. 


Howe, as Commissioners specially delegated. - 

By the latter treaty the Nez Perce tribe agreed to 
relinquish, and did’ relinquish to the United States all the 
lands reserved by the treaty of 1855, excepting a certain 


specified tract designated as “a home, and for the sole use ~ 


and occupancy of said tribe.’ By this amendatory treaty 
the Nez Perce tribe relinquished to the United States all 
the territory embraced in the Reservation ‘created by the 


-treaty of 1855, which lay within the boundaries of the 


` came the common property of the whole ‘tribe. Joseph’ 


State of Oregon, including the said Wallowa Valley; ‘so 
-that on and after said 9th June, 1863, the Nez Perce 
tribe did not lawfully “hold or occupy aby lands within 
the State of Oregon. Joseph’s band of Nez Perce 
. Indians were-in the treaty council of 1855, and Joseph 
signed the treaty. Their’ action recognized the tribal 
_relations: of their band, and bound all the persons and 
` territory described therein. The Reservation named be- 


and his- band acknowledged these conclusions also’ by 
accepting the benefits of the tr eaty of 1855. But Joseph 
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eedi PE ihe treaty, of 1863; while alarge 
majority of the chiefs. and head. men‘of the Nez Perce 
tibe signed the same. Joseph: died j in 1871, and his sons . 
claim the land which. ‘ds relinquished. to the United’ 
States in 1863, including Wallowa Valley. This claim’ 
is based on the idea that the. band which they. repre-. 
sent was not bound by the treaty of 1863. 


The United States had established the policy of TEN 
ing with the Indians as tribes and nations. . This policy 
was predicted on the necessary fact that organized action 
by the tribe or nation binds the whole body, and all of its- 
members.. The treaty of 1855 is the organized action of 
the Nez Perce tribe, in relation . to land in which.-the. 
whole tribe-had a common interest. If the Government. 
shall admit that one sub-chief out of more ‘than fifty 
joined in council, can, by retusing his signature, or by ab-- 
senting - himself, defeat the operation of a tréaty, the 
policy “of making tréaties would be valueless and but few . 
treaties would be binding. For there exists. hardly a. 
treaty with ‘Indians west of the Rocky Mountains in . 
which all the sub-chiefs and head men joined, and against » 
which they have not ‘positively protested. If we, draw 
our conclusions from the former practice of the Govern- ` 
ment, or from- assimilated cases of foreign treaties, it“ 
must þe admitted- that the treaty of 1863 bound all the 
Nez Perces and extinguished the Indian title to all lands 
previously occupied by that tribe. lying. ath the cele 
of Oregon. 


Acting upon this conclusion, by order of the General . 
Land Office, bearing date May 28,~1867, the public lands* 
in Wallowa Valley and vicinity were direasd to bė. sùr- ` 
veyed and opened for settlement. The surveys ' ‘madé 
under this order amounted to eleven townships, which 
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were approved May, 9, 1868. , From time to time, since 
that period, citizens of this State have become settlers 
“upon these lands to such an extent, as I am now informed, 
that eighty-seven farms have been located and pre-emp- . 
‘tion and homestead claims have been filed thereto | in the 
U.S. Latid Office at La Grande. ' 


Upon this statement of facts I urge that the Indian title 
to the lands occupied by these settlers has been doubly, 
extinguished. . First by treaty, ad. second, by force of. 
Jaw. As-the Indians have only a right of occupancy, and 
the United States have the legal {title, subject to oceu- 
pancy, and with an absolute and exclusive right to extin- 
guish the Indian title of occupancy, either by purchase, 
conquest, or by legal enactment, it would follow that if 
the treaty of 1863 did not completely_extinguish the 
Indian title to the lands in question, the acts of the Gov-. 
ernment in surveying ‘the Wallowa Valley and opening 
the same for settlement and the consequent occupancy of 
the same by settlers under the provisions of the several 
acts of Congress affecting such lands, and the recognition 
.of these claims by the Local Land Office of the United 
States, would work a complete extinguishment of - the 
Indian title by operation of law, as far as the occupied: 
lands are concerned. x 

There are other Chiefs and head men of the Nez Perces, 


‘who did not sign the treaty of 1863, and who have re-- 


‘fused and still do refuse to acknowledge its binding ‘force. ` 
If the Government shall in this instance accede to the 
-demands of Joseph’s band and create a new Reservation 
for them, or shal! admit in their. favor the nullity of the 
, treaty of 1863, as far as they are concerned, a-score.of 
like demands from other discontented bands, connected with 


. other neighboring tribes, living under treaties negotiated, 
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ina similar wiy, will be immediately pressed upon , the 
attention of the Indian Bnreau.. I am thoroughly per- 
snaded -that ‘if the proposed surrender of ‘the’ Wallowa 
‘Valley, and the- adjacent regions, to these Indian:, be now 
corsnmmated as demanded, the measure, Af it re as a 
gpecial pacification .in this instance, will ‘cause’a general: 
dipsutisfaction, not only with the Nez Perces, but with all 
neighboring ‘tribes living under treaty relations, and this. 
character of work will have to be entered upon and car- 
ried out as to all. l z 


The declaration me by- ‘Congress March 3d; 4871, 
that “hereafter no Indian «nation or _tribe within. the 
territory of the United States shall be acknowledged | or 
recognized ásan independent nation, tribe, or power, 
with whom the United States may contract. by treaty,” 
appears to me to relieve- the’ Department from ‘entangling 
itself. with an effort fo refor m past treaties, as snch, “und to 
léavé the Indian Office unembarrassed'to adopt such policy 
as will subserve the best interests _of ap whites atid 
Indians, withont submitting’ its judgment rane sapricas 
of uututored savages. Ae ed . 


y 


In addition to what I have’ urged against re: -establishing 
any part of the Nez Per ce Indians i in Oregon, ‘on giaihde 
growing ont of this particular case, I would. vespecttully 
press upon your consideration the general policy: of the 
Government heretofore steadily ‘pursved, of removing as 

expeditiously as citeumstances would permit of, all Indi- 
ans from the confines of the new States, 1 in order to give 
them the opportumty of’ early settlement and” develop- 
ment and to make. way for civilization. This State hag 
already much“ of-its best soil withheld from being occu- 
pied by an industrial’ population i in ‘favor of Indians. | 


The region of country in Eastern Oregonmot now settled 
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ant to which the Wallowa. Valigy is is ‘the ey, j is ‘greater 
in area than the State of Massachusetts, It this section of 
aoe. our State, which is, now occupied by enterprising’ white 
Ege t families, should be remanded to its aboriginal character, 
Jos and the” “families should be removed to make roaming 
eS ground for nomadic savages, a very serious check will 
ot have been given to the growth of our frontier settlements, 
-andto the spirit of our frontier people in their efforts to 
Z | redeenr the wilderness and make it fruitful of civilized 

SE i Tife. = 


Se. - There is abundant room for Joseph’s band én the přes- 
a ent Nez Perce Reservation; and.the tribe desire to have 
DE this ‘pand observe the tr eaty of 1863," I learn that young 
J oseph does not object to going on the Reservation at this: 
= - time, but that certain leading spirits of his band do object, 
for the reason that by so doitig they would have to aban- 

don some of their nomadic habits and haunts. The e very’ 

- l objection which. they make is a strong reason why- they 
l should be required to do so; for no beneficial influence'can 
be exerted by agents and missionaries among the Indians 
l while they maintain their. aboriginal habits. Joseph's: 
2 band do not desire Wallowa Valley for a Reservation and 
ee ` for a home. I understand that they will not accept it on, 
condition that they shall occupy it as snch. The reason 
_of this is obvious; they can have better land’ and a more 
mr congenial climate ata location which has been tendered 
ae . them upon ‘the Nez Perce Reservation. This-small band 
i wish the possession of this large section of- Oregon simply. 
. for room to gratify a wild, roaming- disposition, and not for. 


ye 


-- a home.” re 3 
sa” There are but seventy-two warriors of this band. The 
n while settlers in the Wallowa country number eighty- . 

s C> 0 seven. There are also iu the Wallowa Valley two incor- 
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porated companies, the “Wallowa Road and Bridge Com: 
pany and the Praitie Creek Ditch Company. The im- 
provements” of. these’ settlers and companies: have. been 
assessed, as Tam informed, by a commissioner. appointed 


under the direction of you department, to the amount, of 
$67,860. 


Considering that the demands ‘of Joseph’s band were 
made during the period of the apparently -snecessfal re- 
sistance of the Modoc outlaws against the treaty-stipula-", 
tions with the Klamaths, and that now the Modocs arè 
subdued, it will doubtless be much less expensive to the 
Government, and much more consistent with its general © 
Indian- policy, to induce Joseph’s band by peaceable 
means to make their home on the Nez Perce Reservation, | 
than to purehase the rights of white settlers now in. the 
. Wallowa Valley. The people of this State ‘have uni- 
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formly recognized the boundaries of legally defined : 


Indian Reservations, and have abstainéd from attempting 
to establish settlements thereon. In all instances of vz arious 


difficulties between settlers and Indians on our frontier, 
since the Reservation sy stëm has been extended to Oregon, . 


hostilities have resulted rather from Indians refusing’ to 
confine themselves to their treaty limits than from any - 
attempt of the settlers to encroach upon Reservations. 
This was the case withthé Yakimas in 1855; who killed 
three miners outside of their treaty limits, and then mur- 


dered Indian Agent Boland, who visited them to remon-~ 


strate against their perfidy. - This wasthe case last autumn 


with the Modocs, and is now the case with J oseph’s band, : 


in the light in which the treaty of 1863 has heretofore 
been held by the General Government and by the people 


of Oregon. ae = 


I believe the facts will sustain me in ap ing g that, at all 
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times and under all circumstainecs our frontier settlers 
have been .as° ‘well disposed ‘toward the Indians, and as 
moderate and forbearing as those of,any other frontier, 
aud as much so as the people of any other State would be 
under liké circumstances; 

Urgently pressing upon your careful consideration the 
peculiar features of this subject, and on behalf of the inter- 
ests of this State and of the settlers in Wallowa Valley 
„and vicinity, asking that.the preliminai y steps taken for 
the vacation of said Valley for the purpose of creating a 
Reservation for Indians may be rescinded, 
I have the honor to be 
Your ob’ È servant, 

L. F. GROVER, 
Governor of Oregon. f 
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Seo. 35 Definition of new trial. 
36 New trial, when granted, 
37. Application for new trial, when to be on affidavit. 
38 Motion for new trial, how made, and when heard. 
39, Affidavits for new trials may be refuted by counter affidavits, 


i 


New trial Sec. 85. A. new trial is a re-examination of an issue of fact in 


the same court, after a trial and decision by a jury, court, or re- 
ferees. 


When grant- SEC. 86. The former verdict or other decision may be vacated, 

i and a new trial granted on the application of the party aggrieved, 
for any of the following causes, materially affecting the substantial 
rights of such party : 

1. Irregularity in the proceedings of the court, jury or adverse 
party, or any order of the court, or abuse of discretion, by which 
such party was prevented from having a fair trial ; 

10 Wen. 595. 2. Misconduct of the jury or prevailing party ; 
“Sweet: 8. Accident or surprise which ordinary prudence could not have 
Tdo. 831. guarded against; 

4, Newly discovered evidence, material for the party making the 
application, which he could not, with reasonable diligence, have dis- 
covered and produced at the trial ; 

15 Wen 368; 5. Excessive damages, appearing to have been given under the 
5 Gov, 18s: influence of passion or prejudice ; 
aor 4a: 6. Insufficiency of the evidence to justify the verdict or other 
1Oain. 12 ' decision, or that it is against law; 

7. Error in law occuring at the trial, and excepted to by the 

party making the application. 


Application, Suc. 87. When the application is made for a cause mentioned 
onsfidavit in the first, second, third and fourth subdivisions of the last sec- 
tion, it shall be upon affidavit, setting forth the facts upon which 


ee application is based, which affidavit shall be filed with the 
clerk. i 


Motion, how Sre, 88. Tf, upon the giving of a verdict or other decision, either 

when heard. party shall move for a new trial, the reasons for the same, and the 
affidavits, if any, in support thereof, shall be filed as soon as prac- 
tieable, and the motion shall be heard when the parties shall have 
had a reasonable time to prepare therefor. 

Affidavits 


Afidevits S&C. 89, Ifthe motion be supported by affidavits, counter affida- 
affidavits, -yits may be offered by the adverse party ; and if the cause be newly 


ta 
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discovered evidence, the affidavits of any witness or witnesses show- TITLES, 9. 
mg what their testimony will be, shall be produced, or good rea- 

sons shown for their non-production; and, in the consideration of 

any motion for a new trial, reference may be had to any proceed- 

ings oe the case, prior to the verdict, or other decision sought to be 

set aside. 


TITLE VII. 


Of General Provisions. 


Seo 40 Conclusions of law and fact, how submitted. 
41, Provisions respecting trials by jury are applicable to trials by referees, 


Sec. 40. Any party may, and if required by the court shall, Conclusions, 

when the evidence is closed, submit in distinct and concise propo- facthowsub- 
sitions, the Gonclusions of fact which he claims to be established, or ™ 
the conclusions of law which he desires to be adjudged, or both. 
They may be written and handed to < court, or at the option of 
the court, oral, and entered in the judge’s minutes; but in either 
case they shall be entered with any exceptions that may be taken 
by eather party. 

Sec. 41. The provisions of this chapter respecting trials by jury Provisions of 
shall be applied, so far as they are in ther nature applicable, £0 iti te 
tnals by the court or referees, and in the same manner the provi- 28 by re- 


sions respecting trials by the court shall apply to trials by referees, 


ar 


TITLE IX. . 


Judgment in ‘General. 


Sr0. 42 Dofinition of judgment. 
43 & 44, Judgment may be for or agaist any of the parties. 
45, When an action may be dismissed; or new swt entered. 
46, Judgment, when to be rendered on the merits, 


Sec. 42, A judgment is the final determination of the rights of Jgdgmant 
the parties in the action. 


Sec. 43. Judgment may be given for or against one or more-of May be for 
several plaintiffs, and for or against one or more of several defend- severa a 
ants; and 1t may, when the justice of the case requires it, deter- indo 
mine the ultimate rights of the parties on each side as between 


themselves. 
Src, 44, In an action against several defendants the court may, ™ 
in its discretion, render judgment against one or more of them, 
whenever a several judgment is proper, leaving the action to pro- 
ceed against the others. 
Sec. 45. An action may be dismissed, or a judgment of non-suit When action 
entered in the following cases: aA ge 
1. By the pee himself, at any time before trial, unless set-off mutt en- 
be interposed as a defence. If the defendant shall have been ar- 
rested, or his property delivered to, or attached by the-plaintiff, by 
virtue of a provisional remedy which has been allowed, the under- 
takimg shall thereupon be delivered by the clerk to the defendant, 
who may have his action thereon; 3 ; 


» e» 
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TITLE 2, By either party, upon the written consent of the other ; 
3. By the court, when the plaintiff fails to appear on the trial, 
and the defendant appears and asks for the dismissal; 
4, By the court, when upon the trial, and before the final sub- 
mission of the case, the plaintiff abandons it; 
5. By the court, upon motion of the defendant, when upon the 
trial the plaintiff fails to prove a sufficient cause for the jury. 


Judgment ‘Sec. 46. In every case, other than those mentioned in the last 


its. section, the judgment shall be rendered on the merits. 


TITLE X. 
Judgment upon Failure ta Answer. 
Sec. 47. Judgment, when it may be had on proof of service and complaint. 


Judgment = Sec. 47. Judgment may be had on proof of the service of the 
mawer. summons and complaint, if the defendant fail to answer the com- 
plant, as follows: 

1. In an action arising upon contract for the recovery of money 
only, if no answer be filed with the clerk of the court within the 
time prescribed by law, or such further time as may have been 
granted, the court, upon the application of the plaintiff, shall direct 
the clerk to enter the default of the defendant, and immediately 
thereafter enter judgment for the amount mentioned in the sum- 
mons, including the costs against the defendant, or against one or 
more of several defendants, in the cases provided for in section 
thirty-four of the last chapter. 

2. In other actions, 1f no answer be filed with the clerk of the 
court within the time eaor by law, or such further time as 
may have been'granted, the court shall, in like manner, direct the 
clerk to enter the default of the defendant, and thereafter the 
plaintiff may apply, at that or any subsequent term of the court, 
for the relief demanded in the complaint. If the taking of an ac- 
count, or the proof of any fact, be necessary to enable the court to 

ive judgment or to carry the judgment into effect, the court may 
take the account or hear the proof, or may, in its discretion, order 
a reference for that purpose. And when the action is for the re- 
covery of damages only, or of specific real or personal property, 
with damages for the holding thereof, the court may order the 
damages to be assessed by a jury; or if, to determine the amount of 
damages, the examination of a long account be necessary, by a re- 
ference as above provided. z 

3. In actions, when the service of the summons shall be by pub- 
lication, the plaintiff may, in like manner, apply for judgment, and 
the court shall thereupon require proof to be made of the demand 
mentioned in the complaint; and, if the defendant be not a resident 
of the territory, shall require the plaintiff or his agent to be exam- 
ined on oath respecting any payments that have been made to the 
plaintiff, or to any one for his use on account of such demand, and 
may render judgment for the amount which he is entitled to re-~ 
cover. Before rendering judgment, the court may, in its discretion, 
require the plaintiff to cause to be filed satisfactory security, to 
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abide the order of the court, touching the restitution of any prop- TITHE 11 
erty collected or received under the judgment, in case the defend- 
ant or his representatives shall be admitted to defend the action, i 
and succeed in the defence. 

4. The court may, in its discretion, before final judgment, set 
aside any default, upon affidavit showing good and sufficient cause, 
and upon such terms as may be deemed reasonable. 


TITLE XT. 
Judgment by Confession. 


Sra. 48. Judgment by confession of claim 1n action. 
49. Judgment by confession of claim not machon 
50 Statement in writing, what to contam 


D? 
5L Filing statement and entering judgment. 
52 Executions, how issted. 


Sec. 48. Any defendant, m an action pending in the District confession 
Court, may personally appear before the clerk of such court, either by Jademeut 
in term time or in vacation, and, with the assent of the plaintuff, or achos. 
his attorney, confess judgment for the amount admitted to be due, 
whereupon judgment shall be entered accordingly by the clerk. 


Sec: 49. A judgment by confession may also be entered withoutIb.; not in 
action, in term time or in vacation, either for money due, or to be- ^% 
come due, or to secure any person against contingent lability on 
behalf of the defendant, or both, in the manner prescribed in the 
next two sections. 


Sec. 50. A statement in writing shall be made, signed by the de- statement to 
fendant, and verified by his oath, to the followimg effect: be in writing 
1. Tt shall authorıze-the entry of judgment for a particular sum: 
2. If it be for money due, or to become due, it shall state con- 
cisely the facts out of which 1t arose, and shall show that the sum 
confessed 1s justly due, or to become due: 
3. If it be for the purpose of securing the plaintiff against a con- 
tingent liability, 1t shall state concisely the facts constituting the 
habihty, and shall show that the sum confessed therefor does not 
exceed the same. F 


Seco. 51. The statement shall be filed with a clerk of the District suing state- 
Court in which the judgment is to be entered, who shall indorse ment | snd 


npon it and enter in the judgment book a judgment for the amount judgment 
confessed, with five dollars cost. The statement and affidavit, with 


' the judgment indorsed, shall thereupon become the judgment roll. 


Sec. 52. Executions may be issued on judgments by confession, peecations 
as in other cases; and when such judgment is payable in instal- how issnod. 
ments, the execution may issue for such instalments as have be- 
come due, with interest thereon and the costs of judgment; and 
whenever any other instalments become due, execution may, in 
like manner, be issued for the collection and enforcement of the 
same. 


EY  Hitteninterenqines-rewmntnth 
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TITLE 12. TITLE XI. 
Submitting Controversy without Action. 


Seo. 53. Controversy, how submitted without action. 
54. Jndgment the same as other cases, but without costs, 
55 Judgment may be enforced or appealed from as in an action. 


Controversy SEC. 53. Parties to a question in difference, which might be the 

ubmit- < * - 7 

ted without Subject of an action at law, may, without action, agree upon a case 

action containing the facts upon which the controversy depends, and pre- 
sent a submission of the same to any court which would have juris- 
diction if an action had been brought. But it must appear by 
affidavit that the controversy is real, and the proceedings in good 
faith, to determine the rights of the parties; the court shall there- . 
upon hear and determiné the case, and render judgment thereon as 
if an action were depending. i 


Such juds- Sec. 54. Judgment shall be entered in the judgment book as in 


entered. other cases, but without costs for any proceeding prior to the trial. 
The case, the submission, and a copy of the judgment, shall consti- 
tute the judgment roll. 


Pees Sec. 55. The judgment may be enforced in the same manner as 


pealed from. if it had been rendered m an action, and shall, inthe same manner, 
þe subject to appeal. 


— ee 


TITLE XMI. 


Manner of giving and entering Judgment. 


Sec 56. Judgments in trial by jury, when entered. 
57. Case reserved for argument, how brougbt before the court. 
58 When judgment shall be given for defendant. 
69. Judgments in action for the recovery of personal property. 
60, Clerk to keep “judgment” book, 
61. Judgment roll, and what constitutes it. 
62. Judgment, when docketed, and when a hen on real property. 
63. Judgment lien docket. 
64, Satisfaction, when to be entered in lien docket. 


dudgmentin Seo. 56. When a trial by jury has been had, judgment shall be 
ry, when em entered by the clerk, in canine to the ai Sika four days 
ii after therendition thereof, unless an affidavit or statement of grounds 
for a new trial shall be filed, or unless the court order the case to 
be reserved for argument or further consideration, or grant a stay 

of proceedings. 
When ese SEC. 57. When the case is reserved for argument or further con- 


gament tosideration, as mentioned in the last section, it may be brought by 
be ought either party before the court for argument, at the first special term 


thereafter. 


Judgment SEC. 58. If a set-off, established at the trial, exceed the plaintiff’s 
for defend- Jemand so established, judgment for the defendant shall be given 
for the excess; or, if it D that the defendant is entitled to any 

~ other affirmative relief, judgment shall be given accordingly. 
Indementin GEC. 59, In an action to recover the possession of personal prop- 
ite recovery erty, judgment for the plaintiff may be for the possession, or the 
oraa value thereof, in case a delivery cannot be had, and damages for 
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the detention. If the property have been delivered to the plaintiff, TITLE 18. 
and the defendant claim a return thereof, judgment for the defend- 

ant may be for a return of the property, or the value thereof, in 

case a return cannot be had, and damages for taking and withhold- 

ing the same. 


Seo. 6. The clerk shall kéep, among the records of the. court, agen jaf? 
book for the entry of judgments, to be calledthe “judgment book,” ment book. 
in which each judgment shall be entered, and shall specify clearly 
the relief granted, or other determination of the action. 

Sec. 61. Immediately after entering the judgment, the clerk Satement 
shall attach together, and file the followmg papers, which shall con-” 
stitute the judgment roll : 

1. In case the complaint be not answered by any defendant, the 
summons and complaint, or copies thereof, with the proof of ser-- 
vice, and memorandum, indorsed on the complaint, that the default 
of the defendant in not answering was entered, and a copy of the 
judgment ; a 

2. In all other cases, the summons, pleadings or copies thereof, 
and a copy of the judgment, with any verdict or report, the offer 
of the defendant, bill of exceptions, and all orders relating to a 
change of parties, or m any way involving the merits and neces- 
sarily affecting the. judgment. 

Sze. 62. On filing a judgment roll, judgment shall be docketed Judgments, 
by the clerk of the court in the county where it shall be rendered, eases “and 
and in any other county, upon filing with the clerk of the district yy Wek 
court of such county, a transcript of the original docket, and there- 308i T do. 
upon it shall become a lien on all the real property of the judg- 
ment debtor, not exempt from execution, in any county where it 
shall be docketed. Such lien shall extend to all the real property of 
the judgment debtor, owned by him at the time of docketing the 
judgment, or which he may afterwards acquire, until the lien ex- 
pires. Such hen shall continue for five years from the time of the 
rendition of the judgment, unless it be previously satisfied. 


Sec. 63. The docket mentioned in the last section, is a book gudsment | 

which the clerk shall keep in his office, to be called the “judgment 
lien docket,” with each page divided into eight columns, and headed 
as follows : judgment debtors; judgment creditors; amount of 
judgment; time of entry; when entered in judgment book; ap- 
peals when taken; judgment of appellate court; satisfaction when 
entered, The names of the judgment debtors shall be entered in 
the docket in alphabetical order. | 


Suc. 64. Satisfaction of a judgment shall be entered by the clerk Satstction,, 
in the judgment hen docket, when an execution shall be returned entered, in 
satisfied, or upon an acknowledgment of satisfaction filed with the" °°" 
clerk, made ın the manner of an acknowledgment of a conveyance 
of real property, or made in the presence of the clerk, or within 
two years after the judgment by the attorney of record, unless a 
revocation of his authority be previously filed. Whenever a judg- 
ment shall be satisfied in fact, otherwise than upon an execution, it 
shall be the duty of the party or attorney to give such acknowl- 
edgment, and, upon motion, the court may compel it, or may order 
the entry of satisfaction to be made without it. 
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CHAPTER ITI. 
EXECUTIONS 


TIE I. The Execution. 
* Titne IU. Proceedings Supplementary to the Execution. 


an TITLE I. 
The Execution. 


Sec. 1. Execntion may issue in five years 
2 Execution after five years, to be xssued on the leave of court. 
3. Other judgments how enforced. : 
4: Different hiuds of executions. 
5. Writ of execution; to whom directed, what to contain. 
6. Execution may be issued to any county in territory. 
T. To be returnable in sixty days. 
8 Execution against the person, in what cases and when, 
9. Arrest on execution; plaintiff when Hable for costs. 
10. Property liable to execution. 
11. Property exempt from exetution. 
x 12. Sheriff, when tọ summon jury to try right of property. 
13. Verdict to be in writing, when an iodemmity to the sheriff. 
14. Fees of sheriff, jury and witnesses, by whom paid. 
15. Withdrawal of claim by claimant before verdict 
16 Sheriff may sell, notwithstanding verdict for claimant, if indemnified. 
li. Return of undertaking, and prosecution thereof by claimant. 
18 Notice of sale of real and personal property. 
19. Penalty for selling without, or defacing notice. 
20. Sales, how made. 
21. When defendant may retain personal property levied on, $ 
22, When sheriff may postpone sale. 
23 Delivery of property to purchaser. 
24 Real property, when and where not subject to redemption 
25 Who may redeem 
26. When, and on what terms judgment debtor, or lien creditor, may redeem. 
27. Redemption after redemption. 
28. Purchaser, when entitled to deed: deed to be approved by the court. 
P 29. Payment for redemption and tender thereof, to whom made. 
30. Redemption by lien creditors; mode of procedure 
31. Order to prevent waste until time of redemption expires. 
32 Purchaser and redemptioner, when entitled to rents 
33 Inability of judgment creditor to purchaser im case of eviction, 
34. Contribution among judgment debtors. 


ane e 
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Execution == SECTION 1. The party in whose favor judgment is given, may, at 
years any time within five years after the entry thereof, issue a writ of 


execution for its enforcement, as prescribed by statute. 


- After nye SEC. 2. After the lapse of five years from the entry of judgment, 
years, fo ian execution can be issued only by leave of the court, upon motion, 
by lesve ofwith personal notice to the adverse party, unless he be absent or 
court. 4 . a * : 
How. 257 non-resident, or cannot be found to make such service, in which 
, case such service may be made by publication, or in such other 

` manner as the court shall direct. Such leave shall not be given 

' unless it be established by the oath of the party, or other satisfac- 
tory proof, that the judgment, or some part thereof, remains un-~ 

satisfied and due. When the judgment shall have been rendered 

in a justice's court, and docketed in the office of the clerk of the 


$ 


e 
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District Court, such application for leave toissue an execution shal] TITLE1. 
be to the District Court of the county where the judgment was ren- 
dered. 


Suc, 3. When a judgment requires the payment of money or the Qther inde: 
delivery of real or personal property, the same may be enforced in enforced. 
those respects by execution, as provided in this chapter. When it 
requires the performance of any other act, a certified copy of the 
judgment may be served on the party against whom it is given, or 
the person or officer who is required thereby or by law to obey 
the same, and his obedience thereto enforced. If he refuse, he may 
be punished by the court as for a contempt. 


Sec. 4. There shall be three kinds of executions: one against Three kinds 
the property of the judgment debtor; another against his person ; tions, 
and the third for the delivery of the possession of real or personal 
property, or such delivery with damages for withholding the same. 


Sec. 5. The writ of execution shall be issued in the name of the Wnt of ere- 
United States, sealed with the seal of the court, and subsenbed by” 
the clerk, and shall be directed to the sheriff, or coroner when the 
sheriff is a party or interested, and shall intelligibly refer to the 
judgment, stating the court, the county where the judgment roll is 
filed, the names of the parties, the amount of the judgment, if it be 
for money, and the amount actually due thereon, and shall require 
the sheriff substantially as follows :— 

1, If it be against the property of the judgment debtor, it shall 
require the sheriff to satisfv the judgment, with interest, out of the 
personal property of such debtor, and if sufficient personal property 
cannot be found, out of the real property belonging to him on the 
day when the judgment was docketed in the county, or at any time 
thereafter ; Te 

2, If it be against real or personal property in the hands of per- 
sonal representatives, heirs, devisees, legatees, tenants of real prop- 
erty or trustees, it shall require the sheriff to satisfy the judgment 
with interest out of such property ; 

8. Tf it be against the person of the judgment debtor, it shall re- 
quire the sheriff to arrest such debtor, and commit him to the jail 
of the county until he shall pay the judgment with interest, or be 
discharged according to law. 

4. If 1t be for the delivery of the possession of real or personal 
property, it shall regwre the sheriff to deliver the possession of the 
same, particularly describing it, to the party entitled thereto, and 
may, at the same time, require the sheriff to satisfy any costs, 
charges, damages or rents and profits recovered by the same judg- 
ment, out of the personal property of the party against whom it 
was rendered, and the value of the property for which the judg- 
ment was recovered to be specified therein, if a delivery thereof 
cannot be had, and if sufficient personal property cannot be found, 
then out of the real property belonging to him on the day when $ 
2 judgment was docketed in the county, or at any time there- 

er. 


Sec. 6. When the execution 1s against the property of the judg-r whet 


ment debtor, it may be issued to the sheriff of any county in this comes ex- 


» 
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-TLEL territory. When it requires delivery of real or personal property, 

may bo is-it shall be issued to the sheriff of the county where the property, 

a or some part thereof, is situated. Executions may be issued at the 
- same time to different counties, 


pombe Sec. 7. The sheriff shall indorse upon a writ of execution the 

x time when he received the same, and such execution shall be re- 
turnable, within sixty days after its receipt by the sheriff, to the 
clerk with whom the judgment roll is filed. 

igit the SEC. 8. If the action be one in which the defendant might have 

Poe cong Deen arrested, as provided by statute, an execution against the per- 

andwhen. son of the judgment debtor may be issued to any county within 
the jurisdiction of the court, after the return of the execution 
against his property, unsatisfied in whole or in part. ' 


execution,” SEC. 9. A person arrested on execution shall be imprisoned 


within the jail or the liberties thereof, and kept at his own expense 
until satisfaction of the execution, or his legal discharge; but the 
plaintiff shall be liable, in the first instance, for such expense as in 
other cases of arrest, in the same manner and to the same extent 
as prescribed in sections 103 and 104 of chapter one. 


whet prep” Sec. 10. All property, real and personal, of the judgment debtor, 
not exempt by law, and which is liable to an attachment, shall be 
liable to execution. Until a levy, property shall not be affected 
by the execution. 


empt trom SEC. 11. The following property shall be exempt from execu- 
oxeention. tion, except as hetein otherwise specially provided :— 

1. All wearing apparel of every person or family. 

2. The miscellaneous library and school-books of every individ- 
ual and family, not exceeding in value one hundred and fifty dol- 
lars, and all family pictures. 

Hi Went; 8. To each household, ten sheep with their fleeces and the yarn 
Denio, 11%. or cloth manufactured therefrom, two cows, five swine, and pro- 
vision and fuel for the tomfortable subsistence of such householder 
and family for six months. 

4. To each.householder all household goods, furniture and uten- 
sils, not exceeding in value three hundred dollars. 

5. The tools, implements, material, stock, apparatus, team, ve- 
hicle, horses, harness, library or other things, to enable any person 
to carry on the profession, trade, occupation or business in which 
such person may be wholly or principally engaged, not exceeding 
in value four hundred dollars. The word team in this subdivision 
shall be construed to mean either one yoke of oxen, or a pair of 
horses or mules, as the case may be. 

. 6. A sufficient quantity of hay, grain, and feed for keeping, for 
three months, the animals mentioned in the several subdivisions 
of this section as exempted from execution. But no article of prop- 
erty mentioned in this section shall be exempt from an execution 
issued on a judgment, recovered for its price, or upon a mortgage 
thereon. 

fhe rin er Seo. 12. When vo property shall be seized by virtue of- 
propery; any execution, and any person other than the defendant shall 

claim such property or any part thereof, and shall give notice there- 
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of in writing, the sheriff may summon from his county six persons, TITLE 1L 
qualified as jurors between the parties, to try. the validity of the 

claim, giving five days’ notice of the tame and place of the trial to 

the plaintiff in the execution or his attorney. 


Sec. 13. The sheriff, at the request of either party, shall summon Written ver- 
witnesses and compel them to attend and give testimony, and he ty ean: 
shall administer the necessary oaths to the jurors and witnesses. # ip pert 
On the trial, the defendant and the claimant may be examined by 
the plaintiff as witnesses, and the verdict,of such jury, being ren- 
dered in writing, and signed by the foreman, shall be a full indem- 
nity to the sheriff, proceeding m accordance therewith. 


Sec. 14. The sheriff, jury and witnesses shall be allowed the like Fees of sher- 
fees, as for similar cases ın the District Court, and shall be paid by withesses, 
the claimant if the verdict is against him, otherwise by the plaintiff, Py, "™ 
and the sheriff may levy all such costs, upon the goods and chat- 
tels of the party made liable to pay them, as on execution. 


Sec. 15, If at any time before the jury return, the claimant with- withdrawal 
draw his claim, the trial shall proceed no further, and the clamant” 
shall pay the costs of such unfinished trial. 


Sec. 16. Notwithstanding the verdict of the jury be for the claim- Indemnity ot 
ant, yet the sheriff shall proceed to sell the property seized in satis- et 
faction of the execution, if the plaintiff tender to him a written un- 
dertaking, executed by two or more good and sufficient sureties, 
residents of the county, in double the value of the property, to the 
effect that he will indemnify the sheriff against all damages and 
costs which he may sustain in consequence of the seizure and sale 
of such property, and moreover, that he will pay to any person or 
persons claiming title to such property, all damages which he or 
they may sustain ın consequence of such seizure and sale. 


Sec. 17. If such undertaking be given, it shall be returned by Retum of 
the sheriff, together with the execution, and filed with the clerk piecatoe” 
who issued the execution, and the claimant may prosecute his suit hereon, by 
upon such undertaking, and recover such damages as a jury may ~ 
assess. 


Sec. 18. Before the sale of property on execution, notice thereofNotice of 
shall be given as follows: j 
1. In case of personal property, by posting written or printed 
notice of the time and place of sale, ın three publie places of the 
county where the sale is to take place, not Iess than ten days suc- 

cessively ; 

2. In case of real property, by posting a similar notice, particu- 
larly describing the property, for four weeks successively, in three 
public places of the county where the property is situated, and 
also where the property is to be sold, and publishing a copy thereof 
once a week, for the same period, in a newspaper of the county, if 
there be one, or xf there be none, then ma newspaper published 
nearest to the place of sale ; . 


Sec. 19, Any officer selling wıthout the notice prescribed by the Penalty for 
last section, shall forfeit one hundred dollars to the party aggrieved, out or defa- 
in addition to his actual damages; and a person wilfully taking “™s Petice 
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THLE’, down, or defacing the notice posted, if done before the sale or satis- 
faction of the execution, and without the consent of the parties, 
shall forfeit fifty dollars to the party aggrieved ; but the validity of 
the sale shall not be affected by cither act. 


Bales, bow Seo, 20. All sales of property under execution shall be made by 
auction, between nine o’clock in the morning and sunset. After 
sufficient property has been sold to satisfy the execution, no more 
shall be sold. Neither the officer holding the execution, nor his 
deputy, shall become a purchaser or be interested in any purchase 
at such sale. When the sale is of personal property capable of 
manual delivery, it shall be within view of those who attend the 
sale, and be sold in such parcels as are likely to bring the highest 
price; and when the sale is of real property, and consisting of 
several known lots or parcels, they shall be sold separately ; or 
when a portion of such real property is claimed by a third person, 
and he requires it to be sold separately, such portion shall be thus 
sold. Sales of real property shall be made on the premises, if oc- 

. cupied by the defendant or any person holding under him, other- 
“wise such sales shall be made at the house door. 


an 


When pe- SEC, 21. When the sheriff shall levy upon personal property by 


ety brea Virtue of an execution, he may permit the defendant to retain the 

stained pesame, or any part thereof, in his possession until the day of sale, 

defendant. ` upon the defendant executing a written undertaking to the sheriff, 
with sufficient surety in double the value of such property, to the 
effect that it shall be delivered to the sheriff at the time and place 
of sale; and, for non-delivery thereof, an action may be maintained 
upon such undertaking by the sheriff or the plaintiff in the exe- 
cution. 


reper de SEC. 22. If, at the time appointed for the sale, the sheriff should 

by sherif þe prevented from attending at the place appointed, or, being pres- 
ent, should deem it for the advantage of all concerned to postpone 
the sale for want of purchasers, or other sufficient cause, he may 
postpone the sale not exceeding one week, next after the day 
appointed, and so from time to time for the like cause, giving no- 
tice of every adjournment by public proclamation made at the same 
time. 


Delay of Sec. 23, When the purchaser of any personal property capable 


purchaser. of manual delivery, shall pay the purchase-money, the sheriff shall 
‘ deliyer to him the property, and if desired, shall give him a certifi- 
cate of the sale and payment. When such personal property shall 
not be capable of manual delivery, the sheriff shall execute and de- 

liver to the purchaser a certificate of sale and payment. 


wien mà Sec. 24. Upon a sale of real property, when the estate is less 


subject to than a leasehold of two years’ unexpired term, the sale shall be ab- 
solute. In all other cases the real property shall be subject to re- 
Certificate. demption, as provided in this chapter. The sheriff shall give to 
the purchaser a certificate of the sale, containing : 
1. A particular description of the property sold; 
2. The price bid for each distinct lot or parcel; 
8. The whole price paid; 
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4, When subject to redemption, it shall be so stated, a duplicate _TITLE1. 


of which certificate shall be filed by the sheriff with the recorder 
of deeds of the county. i 


Srg, 25. Property sold subject to redemption, as provided in the yom 


last section, or any part sold separately, may be redeemed in the 
manner hereinafter provided by the following persons or their suc- 
cessors in interest. 

1. The judgment debtor, or Ins successor in mterest, in the whole, 
or any part of the property ;[1] 

2. A creditor having a licn by judgment, mortgage or otherwise 


ropa 
may be ro- 
deemed. 


in the property sold, or on some share or part thereof, subsequent _ 


to that on which the property was sold. 
The persons mentioned in the second subdivision of this section, 
after having redeemed the property, are termed redemptioners. 


Sec. 26. The judgment debtor or lien creditor may redeem the 


Judgment 


debtor or 


property from the purchaser within three months after the day often creditor 


sale, on paying him the amount of his purchase with ten per cent. 

thereon in addition, together with the amount of any taxes which 

the purchaser may have paid thereon after the purchase, and if the 

aati be also a creditor, having a lien prior to that of the re- 
emptioner, the amount of such lien with interest. 


Sec. 27. If the property be so redeemed by a redemptioner, 
cither the judgment deb 
sixty days after the last redemption, again redeem 1t on paying the 
gum paid on the last redemption with interest, and the amount of 
taxes which the last redemptioner may have paid thereon, and un- 
less his lien be prior to that of such last redemptioner, the amount 
of such lien with interest. The property may be again, and as often 
as the judgment debtor, or any fren creditor or redemptioner is dis- 
poed, redeemed from the last previous redemptioner, within sixty 
ays after the last shape Sp on paying he sum pad on the last 
previous redemption, with interest, and tL; amount of any taxes 
aid thereon by such last redemptioner, and the amount of any 
iens held by such last redemptioner, prior to his own, with inter- 
est. Notice of redemption shall in all cases be given to the sheriff. 


SEC, 28. If no redemption be made within three months after 
the sale, the purchaser shall be entitled to a conveyance ; or 1f so 
redeemed, whenever sixty days shall have elapsed, and no other 
redemption has been made, and notice thereof given, the time for 
redemption shall have expired, and the last redemptioner shall be 
entitled to a sheriff’s deed. Ifthe judgment debtor redeem at any 
time before the tine for redemption expires, the effects of the sale 
shall be terminated, and he be restored to his estate. The sheriff, 
before delivering a deed to any purchaser or redemptioner, shall 
submit the same to the District Court for the county in which the 
lie, for its approval, and if there be no irregularity in the proceed- 
ing concermmg the sale, such court shall mdorse thereon its ap- 
proval, and thereupon the sheriff shqll deliver such, and to the 
person entitled to the same. 


[1] 2 Wen 607; 15 do 248; 22 dq, 118; 3 Barb. 70; 1 Barb, Cl. 63, 


+ es 


may redesm, 


Redemption 


tor or any other hen creditor may, within Gemption. 


Sheriff's 
deed to te 
approve 

tho District 
Court, 


126 EXECUTIONS. 


TIEL SEC. 29. The payment for the redemption of property may be 
Payment for made to the purchaser or redemptioner, as the case may be, or, for 
redempion him, to the officer who made the sale ; and the tender of the 


thereof | tomoney shall be equivalent to payment. 


Redemption SEC. 30. A lien creditor, seeking to redeem property, shall pro- 
creditors, duce, to the officer or person from whom he seeks to redeem, and 
serve, with his notice to the sheriff, 

1. A copy of the docket of the judgment under which he claims 
the right to redeem, certified by the clerk of the court of the county 
where the judgment is docketed : 1f he redeem upon a mortgage or 
other lien, a note of the record thereof, certified by the recorder ; 

2. A copy of any assignment necessary to establish his claim, 
verified by the affidavit of himself, or of a subscribing witness 
thereto; and J . 

8. An affidavit by himself, or his agent, showing the amount 
then actually due on the lien. 


Order to SEC. 31. Until the expiration of the time allowed for redemption, 

til’ time ofthe court may restrain the commission of waste on the property, by 

sirio order granted with or without notice, on the application of the 
purchaser or judgment creditor; but it shall not be deemed waste 
tor the person in possession of the property at the time of sale, or 
entitled to possession afterwards, dunng the period allowed for re- 
demption, to continue to use it in the same manner in which it was 
previously used; or to use it in the ordinary course of husbandry ; 
or to make the necessary repairs to buildings thereon; or to use 
wood and timber on the property therefor; or for the repair of 
fences; or for fuel in his family while he occupies the property. 


A Sec. 32. The purchaser, from the time of sale until a redemption, 
demptioner, and a redemptioner, from the time of his redemption until another 
üted “to redemption, shall be entitled to receive from the tenant in posses- 
fa sion, the rents of the property sold, or the value of the use and oc- 
cupation thereof. ‘ 


Liability of Sec. 38. If the purchaser of real property, sold on execution, or 


Telltor’ to his successor in interest, be evicted therefrom in consequence of 
Bae of enc irregularity in the proceedings concerning the sale, or of the rever- 
sal or discharge of the judgment, he may recover the price paid, 
with interest, from the judgment creditor. If the recovery be in 
consequence of the irregularity of the proceedings concerning the 
sale, the judgment may, by order of the court, upon notice to the 
debtor, be revived, and a new execution issued for the price paid 
on. the sale, with interest. Such judgment shall be alien on the 
real estate of a judgment debtor, only from the time of its revival. 


Gontriba- Sxc. 84. When property liable to an exccution against several 
Judgement “persons is, sold thereon, and more than a due proportion of the 
own Judgment is levied upon the property of one of them, or one of 
them pays, without a sale, more than his proportion, he may com- 

. pel contributions from the others ; and when a judgment is against 
several, and is upon an obligation or contract of one of them as se- 

curity for another,-and the surety pays the amount, or any part 

thereof, either by sale of his property, or before sale, he may com- 

pel repayment from the principal. In such cases, the person so 


Parchaser 
Ie- 
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paying or contributing, shall be entitled to the benefit of the judg-_rrrizs. 
ment to enforce contribution or repayment, 1f, within thirty days 

after his payment, he file with the clerk of the court where the 
judgment was rendered, notice of his payment and claim to contri- 

bution or re-payment; upon filing such notice, the clerk shall make 

an entry thereof in the margin of the docket where the judgment 

is entered, 


> 


— ee, 


TITLE I 


Proceedings Supplementary to the Hxecution. 
Sec. 35. Order to examine judgment debtor. ~ 
36 Examination of judgment debtor. 
31, When judge may issue warrant to arrest debtor 
38. Shenff’s receipt, when a discharge to debtor of judgment debtor. 
39. When garnishee may be summoned to appear and answer. 
40, Creditor may exhibit allegations to garnishee. 
41. Answer of garmshee, consequence of default 
42 Judgment against garnishee 
43. When creditor may except to garnishee’s answer. 
44, Creditor may deny such answer, and issue thereon. 
45. Judgment agamst garnishee. his allowance for trouble. 
46. When garnishee may discharge himself. 
47. Examination of judgment debtor or claimant, 
3 48. Costs of judgment creditor and garnishee. 
49 Execution, how issued against garnishee. 
- 60 Certain earnings of judgment debtor exempt. 
51, Pubhe officer not hable to answer as garnishee. 
Sec. 85. After the issuing of an execution against property, and Onder to ex« 
= bæ a) o a? amine judg- 
upon proof by affidavit of a party, or otherwise, to the satisfaction ment aċbtor. 
of the District Court, or any judge thereof, that the judgment debt- 
or has property or effects which he unjustly refuses to apply towards 
the satisfaction of the judgment, ‘such court or judge may, by an 
order, require the judgment debtor to appear and answer under 
oath concerning the same, before such court or judge, or before a 
referee appointed by such court or judge, at the time and place 
specified ın the order, the place to be within the county in which 
the judgment debtor resides; and disobedience to such order may 
be punished as for a contempt. 


Sec, 36. The judgment debtor, on his appearance, may be ex- Examination 
amined on oath concerning his property, and his answers reduced 
to writing, and filed with the clerk of the court by whom the exe- 
cution was issued. Hither party may also examine witnesses in 
his behalf, and if, during such exammation, any property, rights or 
credits of such judgment debtor, not exempt by law, bè discovered, 
they may be levied upon by execution. 


Sec. 87. Instead of the order requiring the attendance of the Judge may 
judgment debtor, as provided in the last two'sections, the court or rant to, ar- 
judge may, oon proof, by affidavit of a party or otherwise, to his" 
satisfaction, that there 1s danger of the debtor leaving the territory, 
or concealing himself, and that there is reason to believe he has 
property which he unjustly refuses to apply to such judgment, 
issue a warrant requiring the shenff of any county where such 
debtor may be, to arrest him and bring him before the court or 
judge; upon being brought before the court or judge, he may be 
examined on oath, and if it then appear that there is danger of the 
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TITLES. debtor leaving the territory, and that he has property which he 
has unjustly refused to apply to such aidemant, he may be ordered 
to enter into an undertaking with one or more sureties, that he will 
from. time to time attend before the court or judge, as may be di- 
rected, and that he will not, during the pendency of the proceed- 
ings, dispose of any portion of lis property not exempt from exe- 
cution. In default of entering int. such undertaking, he may be 
committed to prison by warrant of the judge. 


e a SEC. 88, After the issuing of execution against property, any 


discharge. person indebted to the judgment debtor may pay to the sheriff the 
amount of his debt, or so much thereof as may be necessary to sat- 


isfy the execution, and the sheriff’s receipt shall be a sufficient dis- , 


charge for the amount so paid. 


Examination Sec., 89. After the issuing orreturn of an execution against prop- 
&e, indedt- erty of a judgment debtor, or of any one of several debtors in the 
ment astor Same judgment, and upon an affidavit that any person or corpora- 
When gar tion has property of such judgment debtor, or 1s indebted to him 


nish : ; : 
be sumtin an amount exceeding twenty-five dollars, the District Court, or 


moned.to an : : 

swer,&e. any judge thereof, may, by an order, require such person or cor- 
poration, or any officer or member thereof, to appear at a specified 
time and place, before such court or judge, or a referee appointed 
by such court or judge, and answer concerning the same. If be- 
fore a referee, the examination shall be taken by the referee, and 
certified to the court or judge. The court or judge may also, in 
their discretion, require notice of such proceeding to be given to 
any party to the action, in such manner as may seem to him 
proper. 

Allegations, Sec. 40. At any time after the making of such order, the judg- 

or to gar- Ment creditor may exhibit written allegations and interrogatories 

nishee. touching the property, stock or credits of the judgment debtor in 
the possession. of, or held by such person or corporation as gar- 
nishee, or debts owing to the judgment debtor by him or it, and 
such garnishee shall be required to make full, direct and true an- 
swers to the same on oath. 


Answer of SEC. 41. On the daf when the garnishee shall be required to 

garnishee. attend before the court, judge, or referee, he shall exhibit, on oath, 
his answer to the allegations and interrogatories of the judgment 
ereditor, unless, for cause shown, a further time shall be allowed ; 
in default of such answer the judgment creditor may take judg- 
ment by default against him, or the court or judge may punish 
him as for contempt. ° 


Jndgment, SEC. 42. Such judgment by default may be proceeded on to final 
judgment, in like manner as actions against defendants; but no 
final judgment shall be rendered against the garnishee for a greater 
amount than that specified in the execution. 

Creditor Seo, 48. The judgment creditor may except to the answer of 


may except : ý ; } ; 
to aos any garnishee for insufficiency, and if the same shall be judged 


ewer, insufficient, the court or judge may allow the garnishee to amend ` 


his answer, in such time and upon such terms as shall be just; or 
the judgment creditor may take judgment by dofault, or move the 


i 
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court or judge to attach the body of the garnishee to compel a suf- TITLE 2. 
ficient answer. = = 


Sec. 44, The judgment creditor may deny the answer of the Denis! ofan- 
garnishee in whole or ın part, and the issue shall be tried as ordi- 
nary issues between plaintiff and defendant. If the answer of the 
garnishee be not excepted to or denied, in such time as the court 
or judge may deem proper, it shall be taken to be true and sufii- 
cient, 


Sc. 45. If by the answer not excepted to nor denied, or if upon Jadgment 
trial it shall appear that the garnishee is possessed of property or garnishee, 
effects of the Judgment debtor, or ıs indebied to him, the value of 3, “°F. 
such property or effects, or of the debt, being ascertained, judgment trouble. 
may be rendered against the garnishee for the proper amount m 
money, but if such debt be not yet due, execution shall not be 
awarded against the garnishee until it becomes due; and in such 
cases the court may make him a reasonable allowance for his 
trouble in answering, to be paid out of the fund im his hands, 


Sec. 46. Whenever any property, effects, money or debts, be- How, gar- 
longing or owing to the judgment debtor, shall be confessed or discharge 
found by the court, judge, referee or jury, to be in the possession ™™*™ 
of the garnishee, he may, at any time before final judgment, dis- 
charge himself by delivering the same to the sheriff. 


Sec. 47. The judgment debtor or claimant may be required to Essmmation 
attend before the court; judge or jury, for the purpose of giving an 
necessary information respecting the property or effects alleged to 
be ın the possession of the garnishee, and may be thereupon exam- 
med on oath concerning the same. 

Suc. 48. In all cases of controversy between the judgment credi- pr a 
tor and garnishee, the parties may be adjudged to pay or recover garnishee. 
costs, as In ordinary cases between plaintiff and defendant. , 


Sec. 49. Execution may be issued to collect any judgment ren- Execation 
dered against a garnishee, as in ordinary cases of judgment against Hart & 
defendants. 


Sec. 50. The earnings of a judgment debtor for personal services, Certain 
at any time within sixty days next preceding the judgment against jutemoat “ 
a garnishee, shall not be included in such judgment, when it shall Sehin, ex- 
be made to appear by the affidavit of the judgment debtor, or 
otherwise, that such earnings are necessary for the use of a family, 
supported wholly or partly by his labor. 


Szo, 51, No territorial or county treasurer, sheriff, constable, or Publio of- 
other public officer, shall be liable to answer’as garnishee for mo- {i Bet ia 


neys in his possession as such public officer, belonging to, or claimed ser as gar- 
by any judgment debtor. 


th 
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CHAPTER IV. 


. OF EVIDENCE. * 


Tre I. Of the Competency of Witnesses. 

Tires II. Of the Alanner of Compelling the Attendance of Witnesses. 

Tirer TIT. Of Examination of Witnesses. 

TrrLE IV. Of Depositions taken in the Territory. 

Tires V. Of Depositions taken out of Territory. 

Tirnr VI. Of Proceedings to Perpetuate Testimony. . 

Tirte VII. Of Provisions Relating to Records, Documents and other | 
Writings. 


es 


TITLE I. 


Of the Competency of Witnesses. 


Seo. I. Want of rehgious behef not to disqualify. 
2, No person to be excluded on account of interest. 
3. To whom last section inapplicable. 
4, Conviction for crime to affect credibility only. 
5. Persons incompetent to testify. 
6. Certain persons not to be examned. 


Secrion 1. No person, if otherwise competent, shall be disquali- 
fied from being a witness on account of the want of religious belief, 


Competency SEC. 2. No person offered as a witness shall be excluded from 
giving evidence by reason of his interest in the event of the action. 


T Barb 120; SEC. 8. The last section shall not apply to a party to the action, 

2 Sant 636, ° A à 

732; 14 Barb. ROT to any person for whose immediate benefit 16 is prosecuted or 

ET defended. When an assignor of a thing in action or contract is 
examined as a witness, on behalf of any person deriving title 
through or from him, the adverse party may offer himself as a wit- 
ness to the same matter in his own behalf, and he shall be so re- 
ceivéd. But such assignor shall not be admitted to be examined 
in behalf of any person deriving title through or from him, against 
any executor or administrator, 

Conviction SEC, 4. No person offered as a witness shall be exeluded from 

for crime afe « : ae : 

fets wit- giving evidence, by reason of conviction for crime, but such con- 

piy, 7 viction may be shown to affect his credibility. 


Persons ine SEC, 5. The following persons shall not be competent to testify : 
to testify. 1. Those who are of unsound mind, or intoxicated at the time 
of their production fer examination ; 

2. Children under ten years of age, who appear incapable of re- 
ceiving just impressions of the facts respecting which they are ex- 
amined, or of relating them truly ; 

3. Negroes, mulattoes and Indians, or persons having one-half 
or more of Indian blood, in an action or proceeding to which a 

- white person is a party. 


Sac 


t 
4 ., è 
Pewons not SEO, 6. In ‘order to encourage confidence, and to preserve it in- 
ined. ViOlate, the following persons shall not be examined as witnesses : 


6 
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1. A husband shall not be examined for or against his wife, nor TITLE». 
a wife for or against her husband; nor can either, during marriage 
or afterwards, be, without the consent of the other, examined as to 
any communication made by one to the other durmg marriage. 
But this exception shall not apply to a civil action or proceeding 
by one against the other; nor to a criminal action or proceeding 
for a crime commutted by one against the other ; 

2. An attorney or counsellor shall not, without the consent of 
his client, be examined as to any communication made by the client 
to him, or his advice given thereon in the course of professional 
employment ; R f 

8. À clergyman or priest shall not, without fhe consent of the 
person makıng the confession, be examined as to any confession 
made to him in his professional character, in the course of disci- 
plme enjoined by the church to which he belongs ; 

4, A regular physician or surgeon shall not, without the consent 
of his patient, be examined in a civil action as to any information } 
acquired in attending such patient, which was necessary to enable 
him to prescribe or act for the patient; 

5. A public officer shall not be examined as to communications 
made to him in official confidence, when the publie interest would 
suffer by the disclosure. 


— 


TITLE IL 
Manner of Cotrpelling the Attendance of Wiinesses. 


Seo 8. Witnesses not compelled to attend 
9. Subpeena, its reqtusites. 
10. Sabpcena, how issued. | 
11, Subpcena, how served. vain: 
12 & 13. Persons in court may be compelled to teshfy 
14. Penalty for disregarding subpoena. 
15. Attachment, when to 2ssue 
16, Order to examine a prisoner 
17. Order, how obtained 


`~ 


l 


SEC. 8. No person shall be obliged to attend as a witness before when cow- 
any court of record, judge, justice of the peace, commissioner, re- poled to at- 
feree, or other officer, in any civil action out of the county in which 
he resides, unless his residence be within twenty miles of such 
court, judge, justice of the peace, commissioner, referee or other 
officer. And no person shall be compelled to attend as a witness 
in any civil action or proceeding, unless the fees be paid or tendered 
to him, which are allowed by law for one day’s attendance as a 
witness, and for travelling to and returning from the place where 
he is required to attend, provided such fees‘be demanded by him 
at the time of service of the subpoena. 


Sec. 9. The subpoena may require not only the personal attend-Subvens. 
ance of the person to whom it is directed, at a particular time and 
place, to testify as a witness, but may also require him to brng 
with him any books, documents, or other things under his control. 


Sec. 10. The subpoena shall be issued as follows: 
1. To require attendance before a court of record, or at the trial How issued. 
of an issue therein, it shall be issued in the name of the United 


ae 
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TITERS, States, and be under the seal of the court before which the attend- 
ance is required, or in which the issue is pending. 

2. To require attendance out ofsuch a court, before a judge, jus- 
tice of the peace, commissioner, referee, or other officer, authorized 
to administer oaths, or take testimony in any matter under the 
laws of this territory, it shall be issued by such judge, justice of the 
peace, commissioner, referee, or other officer before whom the at- 
tendance is required: ; 

8. To require attendance before a commissioner appointed to take 
testimony by a courtof any other state, territory or country, it may 
be issued by any judge or justice of the peace, in places within 
their respective jurisdictions. i 

How served, Src, 10, Such subpoena may be served by any white person over 
eighteen years of age, by exhibiting and reading it to the witness, 
or by giving him a copy thereof, or by leaving such copy at the 
place of his abode. 


Person in Suc. 11. A person present in court or before a judicial officer, 
poled tomay be required to testify in the same manner as if he were in at- 
tty tendance upon a subpoena issued by such court or officer. 


Fonalty or Sec. 12. If any person duly served with a subpoena, and obliged 


subpens, lito attend as a witness shall fail so to do, without any reasonable 
18d0, 147, excuse, he shall be liable to the aggrieved party for all damages 
occasioned by such failure, to be recovered in a civil action. 


Sec. 18, Such failure to attend, as required by the subpasna, 
shall also be considered a contempt, and upon due proof of the ser- 


vice thereof, the witness may be punished by a fine not exceeding 
fifty dollars, i 


Attachment. GEC. 1d. The court, judge, justice of the peace or other officer, in 
such case, may issue an attachment to bring such witness before 
them, to answer for the contempt! and_also to testify as a witness 
in the cause in which he was subpoenred. 


Order toex- Sec, 15. If the witness be a prisoner confined in a jail or prison 

amine priso- > . ’ è ` a . $ 

ner, within this territory, an order for his examination in prison, upon 
deposition, or for his temporary removal and production before a 
Hak or officer, for the purpose of being orally examined, may be 
made. 


Order how Sec. 16. Such order can only be made upon affidavit, showing 
the nature of the action or proceeding, the testimony expected from 
the witness, and its materiality. 


Aaeeea 


TITLE Iii. 


+ Examination of Parties, 


Sec. 17, A party may examine his allversary. 
18, Plaintiff may file interrogatories for discovery. 
15, Answer to interrogatories to bo filed, 
20. Interrogator may examine adverse party. 
21, Rebutting testimony. 
22. Effect of refusal to testify. 
23, Testimony by a party not responsive to the inquiries, may be rebutted by the 

oath of the party calling him. 
` 94, Person for whom action is brought or defended, may be examined. 


Apartymay SEC. 17. A party to an action or proceeding, may be examined 
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as a Witness, at the instance of the adverse p ‘ty, or of one of several TITLE 4, 
adverse parties, and for that purpose may ba compelled, in the same oxamine his 
manner, and subject to the same rules of e..nmination as any other aircon a 
witness, to testify at the trial, or he may beex mined on a commission, mst 489, 

Sec, 18. Instead of the examination beins; had at the trial, as pro- Intervent. 
vided by the last section, tbe plaintiff, at thc time of filing his com- covery. 
plaint or afterwards, and the defendant, at the time of filing his 
answer, or afterwards, may file in the clerk’s office, interrogatories 
for the discovery of facts and documents material to the support or 
defence of the action, to be answered on oath by the adverse party. 

Src, 19. Such interrogatories shall be answered, and such an- Answer | to 
swers filed in the clerk’s office, within twenty days after the samera. ~ 
are served on the party interrogated, unless for cause shown a fur- 
ther time be allowed by the court, or judge thereof. 

Sec. 20. A party to an action having filed interrogatories to be Interrogator 
answered by the adverse paity, as prescribed by the last two sec- ine’ aiverss 
tions, shall not thereby be precluded from examining such adversé retr. 
party as a witness at the trial. 

Sec, 21. The testimony of a party, either upon an examination Rebutting 
at the trial, or upon interrogatories filed, may be rebutted by aq- tmon. 
verse testimony. 

Sec. 22. Ifa party refuse to attend, and testify at the trial, or to Efect of re- 
bo examined upon a commission, or to answer any interrogatories ty °° 1% 
filed, his complaint, answer or reply, may be stricken out and judg- 
ment taken against him, and he may also, in the discretion of the 
court, be proceeded against as in other cases for a contempt. 


Sec, 23. A party examined by an adverse party, as in this chap- [stmony 


: ; : . y a party 
ter provided, may be examined ou his own behalf in respect to any not respon- 
matter pertinent to the issue, But if he testify to any new matter, inquiries, 


not responsive to the inquiries put to him by the adverse party, or biter” by 


necessary, to explain or qualify his answer thereto; or to discharge the oath of 

: bs the party 

when his answer would charge himself, such adverse party may eatin he 
offer himself as a witness on his own behalf in respect to such new’ 

matter, and shall be received. 

Sec. 24. A person for whose immediate benefit the action is Person for 

* Whom action 

prosecuted or defended, though not a party to the action, may be is brought or 

examined asa witness in the same manner, and subject to the same Xera s. 

ned. 


rules of examination, as if he were named as a party. 


. TITLE IY. 


Of Depositions taken tn the Territory. 


Sug. 25. Depositions when taken. : 
26, Dopositions before whom taken; notice to be given, 
2%, Oath and examination of witnesses, 
28. Deposition, haw taken. * 
29, Deposition, to whom sent. 
+ 80, Deposition, how reocived m ovidence. 
31, Deposition, when not to be used. i . 
32, When deposition taken in ona action may be used in another action. 
33. Deposition in court below, may bo used m appellate court. 
84. Whon person may be compelled to give deposition, . 


e 


Sec. 25. The testimony of a witness in this territory, may be Peresitions 


~~ @ y 


<& 
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Time 4 taken by deposition; to be read in evidence in any action, suit or 
"proceeding, commenced and pending in any court in this territory, 
in the following cases: : 
- J. When the witness resides out of the county, and more than 
twenty miles from the place of trial; 

2. When the witness is about to leave the county and go more 
than twenty miles from the place’of trial, and there 1s a probability 
that he will continue absent when the testimony is required ; 

3. When the witness is sick, infirm or aged, as to make 1t prob- 
able that he will not be able to attend at the trial, 


Befrowhom Sec. 26, Hither party may have the deposition of a witness 
taken in this territory, before any judge of the District Court, jus- 
tice of the peace, elerk of the supreme or district courts, master in’ 
Chancery, mayor of a city or notary public, on serving upon the 
adverse party, or his attorney of record, previous notice of the time 

Wiat notice and place of examination. Such notice shall be at least three da, 

given, Q es 
and in addition one day, Sundays excepted, for every twenty miles 
of the distance of the place of examination, from the residence of 
the person to whom notice is given, unless for a cause shown, a 
judge of the District Court prescribe a shorter time. When a shorter 
time is prescribed, a copy of the order shall be served with the 
notice. 


Oath ander, Sec. 27. Before procecding to the examination, the witness shall 


witnesses, be sworn by the officer taking the deposition, to testify the truth, 
the whole truth, and nothing but the truth, relating to the cause 
for which such deposition is taken; he shall then be examined b 
the parties, or their attorneys, 1f they shall think fit, or by the of- 
cer, either upon verbal or written interrogatories, on all the points 
which they shall deem maternal. 


Deposition SEC. 28. The deposition shall be written by the officer taking the 
w mes" same, or by the witness, or by some disinterested Bai in the 
presence and under the direction of such officer. hen comple- 
ted it shall be carefully read to, or by the witness, corrected if de- 
sired, and subscribed by him, and certified by the officer substan- 
tially as follows: 


Territory of Oregon, Pe 
Couniy of. a aa 


Form of cer- A. B; justice of the peace, in and 


I, 

for the said county, (or judge, clerk, &e. as the case may be,) do 
hereby certify that the above deposition was taken before me, and 
reduced to writing by myself (or witness, &c., as the case may be,) 
at , in said county, on the day of 18—, at 
o’clock, in pursuance of notice; that the above named witness, 
before examination, was sworn (or affirmed) to testify the truth, 
the whole truth, and nothing but the truth, and that the said de- 
position was carefully read to (or by) said witness, and then sub- , 
seribed by him. 


Dated at , the 


day of , 18—. 
A. B., Justice of the Peace. 


SEC. 29. The deposition shall be enclosed and sealed by the offi- 


To whom 
sent * 
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cer taking the same, and directed to the clerk of the court, arbitra- TITLE b 
tors, referees, or justice of the peace, before whom the action is 
pending, or to such person as the parties in writing may agree 

upon, and either delivered to the clerk of the court, or other per- 

son, or transmitted through the mail or by some private oppor- 

tunity. 

Sec. 30. Such deposition may be used by either party, upon the 20", "h 
trial or other proceeding, against any party giving or receiving the evidence. 
notice, subject to all legal exceptions, to the competency or credi- - 
bility of the witness, or the manner of taking the deposition. But 
if the parties attend at the examrpation, no objection to the form of 
an interrogatory shall be made at the trial, unless the same was 
taken at the time of the examination. 


Seo. 81. No deposition shall be used, if it shall appear that the {When net to 
reason. for taking it no longer exists: Provided, however, That, if 
the party producing the deposition in such case, shall show any 
sufficient cause, then existing, for using such deposition, it may be 
admitted. 

Sec. 32. When the plaintiff in any action shall discontinue it, or HBS “Pe 


sions ma 
when it shall be dismissed for any cause, and another action shal] be need M 
afterwards be commenced for the same cause, between the same tion. 
parties or their respective representatives, all depositions lawfully 

taken in the first action, may be used ın the other, in the same 

manner and subject to the same conditions and objections as if ori- 

ginally taken for such action: Provided, That the deposition shall 

have been duly filed in the court where the first action was pend- 

ing, and shall remain in the custody of the court, from the ter- 
mination of the first action until the commencement of the other. 

Sec. 88. When an action shall have been -appealed from one I. when in 
court to another, all depositions lawfully taken to be used in the com. 
court below, may be used in the appellate court, in the same manner, 
and subject to such exceptions for informality or irregularity, and 
none other, as were taken to such depositions in writing m the 
court below. 

SEC. 34, Any witness may be subpæœnæd and compelled by any Witnesses i. 
officer authorized to take depositions, to appear and give his depo- pelted, &o 
sition at any place within twenty miles of the abode of such wit- 
ness, in hke manner and under the same penalties as he may be 
subpcensed and compelled to attend as a witness in any court. 


~ 


TITLE V. 


Of Depositions taken. out of the Territory. 


Seo. 35. Depositions may he taken out of terntory. 
36. Commission how to issue 
37. Interrogatories, how settled. 
= 88, Authority of commissioner, 
39. Trial not to be postponed by reason of commission not returned, except, &c. 


a 


Sec. 85. The testimony of a witness out of this territory may be Deposttions. 
taken by deposition, to be read in evidence in any action, suit or 
proceedmg, pending in any court in this territory. 


oe 
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ries. Sec. 36. The deposition of a witness out of the territory, shall 

Commission be taken upon. a commission issued by the clerk, under the seal of 

howtoisue the court, upon an order of the court, or a judge thereof, which 

order may be made on the application of either party, upon giving 

to the adverse party ten days’ previous notice in writing, together 

with a copy of the interrogatories intended to be put to such wit- 

. ness, It shall be issued to a person or persons, not exceeding three 

in number, agreed upon by the parties, or, if they do not agree, to 

any judge, justice of the peace, notary public, or other competent 

person selected by the court or judge granting the order for the 
commission. 


Interogsto” SEC. 87. Such proper interrogatories, as well on part of the plain- 
settled. tiff as on part of the defendant, as the respective parties may pre- 
pare, to be settled, if they disagree as to form, by the court or judge 
thereof, granting the order for the commission, shall ‘be annexed to 
the commission; or, where the parties agree to that mode, the ex- 


amination may be without written interrogatories. 


cumistar, SEC. 88, The commission shall authorize the commissioner or 
commissioners to admininister an oath to the witness, and to take 
his deposition in answer to the several interrogatories annexed. to 
such commission, or, when the examination is to be without inter- 
rogatories, in respect to the question in dispute; to certify the de- 
position to the court; and to direct it to the clerk of the court, or 
such other person designated or agreed upon, and forward it to 
him by mail er other usual channel of conveyance. 


ars Sec. 39. A trial or other proceeding shall not be postponed by 
poned, “ by reason of a commission not returned, except upon affidavit or other 
commission Evidence satisfactory to the court, that the testimony of the witness 


not returned is necessary, and that proper diligence has been used to obtain it. 


TITLE VI. 


Of Proceedings to Perpetuate Testimony. 


Szo, 40. Testimony, how perpetuated. 
41. Proceedings of court preparatory to hearing application. 
42. Commission, when to issue. 
43, Deposition, how taken. 
44, Deposition, where filed, wheré used.] 


how perpet- Sec. 40. When any person shall be desirous to perpetuate the 
ua 


testimony of any witness, he shall make a statement in writing, 
setting forth briefly’ and substantially his title, claim or interest in 
or to the subject concerning which he desires to perpetuate the 
evidence, and the names of all persons interested or supposed to be 
interested therein; and also the name of the witness proposed to 
be examined, which statement shall be under oath and filed in the 
District Court. Ifthe subject of the proposed deposition relate to 
real estate within this territory, the statement shall be filed in the 
county where the lands, or any part thereof, lie; otherwise, in the 
county where the parties, or some of them, reside. Upon such 
statement, an application may be made to such court, or a judge 
thereof, to allow the examination of such witness. 


X 
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Ssc. 41. The court or judge shall appoint a time and place for TITLET. 
hearing such application, and shall order notice thereof, and of the Proceedings 
statement, to be served on all persons mentioned therein as ad- paiet, 
yersely interested in the matter. The notice shall be served per- ppheation. 
sonally on all those living iu the territory, at least twenty days 
before the time of hearing the application. Upon those who are 
not residents of the territory, it shall be served by publication, or 
otherwise, in the same manner as a summons.is served upon a non- 
resident. 


Sec. 42. If upon such hearing of the parties, or of the applicant Commission 
i when to is- 
alone, should no adverse party appear, the court or judge shall be sue., 
satisfied that there 1s sufficient cause for taking the-deposition, an 
order shall be made, allowing the examination of the witness; and 
such court or judge shall direct a commission to issue therefor, in 
lıke manner as a commission to take'the testimony of witnesses in 
other cases. 


Sec. 43. The deposition of such witness, whether residing in this Deposttions, 
territory or not, shall be taken upon written interrogatories, filed’’” “e 
by the applicant, and cross interrogatories filed by any party ad- 
versely interested, if he shall think fit; and it shall be taken and 
returned substantially in the same manner as if taken upon com- 
mission, to be used in any cause pending in the same court. 


Sec: 44. The deposition, when returned, shall be filed in theo be flea 
office of the clerk of the court by whom the commission was issued, """ ™** 
and if a trial be had between the person at whose request the de- 
position was taken, and the persons named in the statement, or any 
of them, or their successors in interest, upon proof of the death or 
insanity of the witness, or of his mabulity to attend the trial, by 
teason of age, sickness or settled infirmity, the deposition, or a cer- 
tified copy thereof, may be used by either party, subject to all legal 
objections. But if the parties attend at the examination, no objec- 
tion to the form of the interrogatory shall be made at the trial, un- 
less the same were taken at the time of the examination. 


TITLE VII, i 


i 


Provisions relating to Records, Documents and other Writings. 


Sec. 45 Inspection of documents, how obtamed, 
46 Alterations in written instruments to be explained. 
47, Records of foreign courts, how to be authenticated 
48. Certified copies of deeds, &c,, when received in evidence, 
49. Copies of papers in certain ternitorial offices, when evidence. 
50 Certificate ofresidence, when evidence. 
51 Seal of office, how affixed. 
(2, Foreign statutes when evidence. 


Sec. 4%. Auy court in which an action is pending, or a judge Inspection of 
thereof, may, upon notice, order either party to give to the other Se. how sb- 
within a specified time, an mspection and copy, or permission to piney + 
take a copy of any book, document or paper in his possession, or 
under his control, containing evidence relating to the merits of the 
action or the defence therein. If compliance with the order be re- 


fused, the court may exclude the book, document, or paper from 


se % 


aay 


= 
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TITLE % being given in evidence; or if wanted as evidence, by the party 
applying, may direct the jury to presume it to be such as he alleges 
it to be; and the court may also punish the party refusing as for a 
contempt. This section shall not be construed to prevent a party 
from compelling another to produce books, papers or documents, 
when he is examined as a, witness. 


initio . SEC. 46. Any party producing a writing as genuine, which has 
been altered, or appears to have been altered after its execution, in 
a part material to the question in dispute, and such alteration isnot 
noted in the writing, shall account for the appearance or altcration. 
He may show that the alteration was made by another without his 
concurrence, or was made with the consent of the parties affected 
by it, or otherwise properly or innocently made. If he do that, he’ 
may give the writing in evidence, but not otherwise. 


imc ~ Sro. 47. The records and proceedings of any court of the United 


courts. States, or of any state or territory, shall be admissable in evidence, , 
in all cases in this territory, when authenticated by the attestation 
of the clerk, prothonotary or other officer having charge of the re- 
cords of such court, with the seal of such court annexed, 


pies of deeds, Src. 48. Whenever any deed, conveyance, mortgage, bond or 
other writing, shall have been recorded or filed in pursuance of law, 
copies of such deed, conveyance, mortgage, bond or other writing, 
duly certified by the officer having the lawful custody thereof, with 
the seal of office annexed, shall be received in evidence to all intents 
and purposes, as the originals themselves. 
Copies of pa- 


pics ofpa- Sec. 49. Copies of all papers on file in the offices of the survey- 
tain territo- or-general of Oregon, secretary of Oregon territory, territoria 
offices. +) os 2 
treasurer, territorial auditor, and any county treasurer, or any 
matter recorded in either of the said offices, duly certified by the 
respective officers, with the respective seals of office annexed, shall 
be evidence in all the courts of this territory. 


Certifeate of Sec. 50. Any certificate of residence and cultivation upon the 
publie lands, issued by the surveyor-general of Oregon in pursu- 
ance of law, shall be evidence in all courts in this territory. 


Sealot ofc, Suc. 51. A seal of a court or public office, when required to an 
writ, process or proceeding, or to authenticate a copy of any record, 
or document, may be affixed by making an impression directly on 
the paper, which shall be as valid as if made upon a wafer or on wax. 


Te ei Sec., 52. Printed copies of the statute laws of any state, territory, 


ted. or foreign government, if purporting to have been published under 
the authonty of the respective governments, or it commonly ad- 
mitted and read as evidence in their courts, shall be admitted in all 
courts in this territory, and on all other occasions, as presumptive 
evidence of such laws. 


WRITS OF ERROR. 139 


- CHAPS: 


CHAPTER V. 
WRITS OF ERROR. 


. What judgments re-examnable on writs of error. 
Time for prosecuting such wnt. 
. Writ of error when deemed to have been issued. 
. Notice by clerk to defendant. 
. Notice how served. 
Transenpt, what to contain. 
. Tune of assigning errors, and filing jomders. 
. Judgment may be set aside, reversed, affirmed, or modified. 
Additional undertaking to pay judgment, damages, &e ` 
10, Form of undertaking 
11. Proceedings in case of death, &c, of parties, after filmg undertaking 
12. Persons who may prosecute wnt of error 
13 Sale of land in certain cases, not to be affected by reversal, &c. 
14 Supreme Court when equally divided, cause to stand over. 
15 Special verdict when directed 


SEO 


Oo WAT oy Ci to 1D et 


Sec. 1. Every final judgment, order or decision of a district Judgments, 
court, except in Chancery, may be re-examined upon a writ of sie on ant 
error; in the same court for error in fact, and in the Supreme feror- 
Court for error in law. 

SEC. 2. Every such writ shall be prosecuted within two years and Timo, for 
not after. But if the party entitled to have such writ shall be ab-fuch wito 
sent from the territory, and shall not have been personally served 
with process, nor appeared to the action, oruf such party be an in- 
fant, married woman or imprisoned or insane, then such writ ma 
be pag as within two years from the removal of such disability 
and not after; provided that the absence from the territory shall 
not entitle the party to a longer time than fiye.years; the time 
limited shall include the day on which the judgment 1s rendered or 
the order or decision is made, or on which the disability ceases. 


Sec. 8. A writ of error shall be deemed to have issued on the When deem- 
day on which the plaintiff m error shall file m the office of the been issued 
clerk of the District Court, when the record is a written under- 
taking, executed by two sureties, to be approved by the clerk for ° 
the payment of all the costs of such proceeding; and it shall not 
be necessary ın any stage of the proceedings, actually to sue out the 
writ of error. j 


Sec. 4. On the filing of such undertaking, the clerk shall issue a Notice by 
notice to the defendant ın error, under the seal of the court, speci- eae 
fying the court in which, and the time when he is to appear to pro- 
tect his interests: and if the precipe direct the writ of error to be 
made returnable to the Supreme Court, he shall send thither a tran- 
script of the record under the seal ofsthe court. Such notice may -~ 
be, as nearly as applicable, in the followmg form: 


- Territory of Oregon 
County of i l e 
To G6-—— D—- 


You are hereby notified that A. B. has sued out a writ of ertor pom of ne- 
from the Supreme Court, to reverse the judgment of the District tee. 


w e Ff 


Á fe 


Dousa ad 
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cHAF s Court of said county, given in your favor against the said A. B. 
at the ——__——— term of 18——-; and unless you appear in the 


said Supreme Court on the Monday of ——, 18—, 
the cause will be heard in your absence. 
[Sean] ‘Witness the seal of the said District Court, the —— 
k j day of , 18—. 
- E. F., Clerk. 


Borvico of Sec. 5. The notice may be served on the defendant in error, or 
` his attorney of record, by any sheriff within his county, and shall 
be by delivering him a copy thereof, or it may be served by any 
other disinterested person; and the return of the sheriff indorsed 
thereon, or the affidavit of such other disinterested person, shall be 
evidence thereof, and if served ten days before the return day, the 
cause may be heard at thatterm. Tf returned not found, the Court 
By publics- of Error may make such order for the service or publication of no- 
tice, as shall appear most likely in the particular case, to convey a 
knowledge of the ene the defendant in error, and may 

then proceed as if the notice had been personally served. 


Transcript Sec. 6. The transcript shall contain a copy of the writ and re- 
turn, the pleadings, the journal entries and bills of exception, the 
execution and return, and such other matters as the court or judge 
shall have ordered to be made part of the record. Either party 

Gertiora, may have a certiorari to supply any diminution of the record. 


assigning of SEC. 7. The Court of Error may affix the time for assigning errors 

filing joing 2nd filing joinders. If errors in law be assigned, no joinder shall 

aa be necessary. One or more errors in fact may be assigned, and the 
defendant may put in the common joinder asa demurrer thereto, 
or may traverse or confess, and avoid the facts assigned for error, 
and a separate issue shall be made on each. 


Judgment = Sec. 8, The judgment or other matter complained of, may be 
y be re- oa s wae 
versed or at- Affirmed, or may be reversed or set aside in whole or in part, or 
Armed, may be modified, or a different judgment or order may be substi- 
tuted for that complained of, and the cause may be remitted to the 
District Court, for such further proceedings as the Supreme Court 
by mandate shall direct. Execution may issue from the Supreme 
Court, or its judgments may be-executed by the District Court on 
a mandate for that purpose. 
a Szo. 9, Ifthe undertaking for costs contain an additional under- 
do. taking to pay the judgment, if affirmed, and damages, or any new 
or modified judgment that may be given against the plaintiff in er- 
ror, then all further proceedings by way of executing the judgment, 
shall forthwith cease until the, further order of the Court of Error. 
Damages to In such case, if the judgment be affirmed or modified, or any new 
defendant judgment be given against the plaintiff in error, damages may be 
awarded to the defendant in error, not exceeding ten per cent. upon 
the amount of the judgment, exclusive of interest and costs, if 
Judgment lt manifestly appears that the proceeding was without probable’ 
against sure- Cause, and merely for delay. And in cases where judgment is ren- 
' ` dered against the plaintiff in error, judgment shall also be rendered 
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against the sureties in the undertaking, to the extent of their liabil- cmar 5 
ity, and execution shall issue against them accordingly. 

Sec. 10. The undertaking for a writ of error may be in the fol- 
lowing form : } 


A. B. District Court, County of ——————. -Judgment 
OD at——— term, 18—. 


We promise to pay all costs that may be awarded against A. B., Form of un- 
on his writ of erroria this cause, (and also the judgment, if affirmed, “""""* 
and the damages, or any new or modified judgment that may be 
given against him.) i 


G. H. 


Sro. 11. If, after the undertaking be filed, either party shall die, Death, eto, 
or being a single woman shall marry, the proper persons may, on P% 
motion, be made parties, and the cause shall proceed to judgment. 


Seo. 12. Any person who may be aparty or privy in any judg-who may 
ment, order or decision, may prosecute a writ of error to reverse presetate 
the same, and the reversal shall enure to the benefit of all parties 
and privies therein; and no other party or privy shall afterwards 
prosecute a writ of error for the same cause. 


Sec. 18. The reversal of a judgment, order or decision, shall not sae of tana, 
affect the title of property sold upon an execution issued upon such phen aot to 
judgment, order or decision, if such property be purchased at the-by, reversal 
sale by a stranger, but if purchased by the judgment creditor, the eee 
plaintiff in error may bring an action for the recovery thereof, and 
the court may award restitution or render such other judgment as 
justice shall require. 


Src. 14. When the Supreme Court shall be equally divided in when cause 
opinion, the cause shall stand continued until all the judges are # sndover 
present, 


Sro. 15. Whenever, on the trial of an action at law in the Dis- special ver- 
trict Court, it shall be found to turn on important or doubtful prin- Het, re 
ciples of law, the edurt may direct a special verdict to be found; 
and in all cases the parties may agree upon the facts, and such 
agreement in writing, signed by the parties or their attorneys, shall 
be made part of the record; and all questions of law arising on 
special verdicts, agreed cases, motions for new trials, and all others 
in any manner arising in the district courts, in law or equity, may 
be adjourned into the Supreme Court for decision ; and the Supreme 
Court may give judgment, or remand the cause, or make any order ` 
according to the law and justice of the case. 


v&i 


-n 


142 MISCELLANEOUS PROVISIONS IN ACTIONS AT LAW. 


CHAPTER VI. 


OF MISCELLANEOUS PROVISIONS IN ACTIONS AT LAW. 


Seo. 1 Defimtion of an order and motion. 
` 2 & 3. Motions and orders, how and when made. 
4, When notice is necessary, it must be ten days before hearing. 
5 & 6. Notice and other papers, how served, 
7 & 8. Service by mail, how made. > 
9. When papers need not be served on defendant. 
10 Service when party resides out of territory, 
11 Party, under this chapter not liable to contempt, 
12. Affidavits, &e., defectively entitled, valid. 
13 Time, how computed, 
14, Debts barred by lapse of timo in other states. 


Definition of SECTION 1. Every direction of a court or judge made or entered. 
motion, in writing, and not included in a judgment, is denominated an 


order. An application for an order is a motion. 


Motion, how SEC. 2, Motions may be made to the court at term, or to a judge 
"in vacation, unless otherwise provided by statute, 


Tow sa; Spe. 3, Motions shall be made within the district in which the 
action is triable, Orders made out of court, without notice, may 
be male by a jndge of the court in which the action ia brought in 
any part of the territory, Ao orbir to stay proeesdings for a 
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asao S Boops pa | ER Enen Ki tdri of SIN Gf tue 
morning, wal pine in the evening, with some person of suitable 
age and discretion. 


Berico by SEC. 7. Service by mail may be made, where the person making 
the service, and the person on whom it is to be made, reside in 


` 


æ 
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different places between which there is a regular communication _cHap. 7. 
by mail. : 

Src. 8. In case of service by mail, the notice or other paperm, 4 How. * 
shall be deposited in the post office, addressed to the person on™ 
whom it is to be served, at his place of residence, and the postage 
paid; and in such case, the time of service shall be double that 
required in case of personal service. 

Sec. 9. Where a defendant shall not have demurred, answered, When papers 
or given the plaintiff or his attorney written notice of his appear- seed 2° 
ance, service of notice or papers in the ordinary proceedings in an “fndaat. 
action, need not be made upon him, unless he be imprisoned for 
want of bail. 


Sec. 10. Where a plaintiff or a defendant who has demurred, Servica 3 
answered, or given notice of his appearance, resides out of the terri- resides out of 
tory, and has no attorney in the action, the service may be made y 
by mail, if ns residence be known, if not known, on the clerk for ~ 
the party. 

Sec. 11, The provisions of this chapter shall not apply to the party not 
service of a summons, or other process, or of any paper to bring a Wae npea 
party into contempt, 

Sev, 12. An affidavit, notice, or other paper, without the title of Afidavita 
the action or proceling jn which it is made, or with a defective entitled, a 
title, shall Te as valid and effectual for every purpose as if duly en-™ 
le iLintellipiidy gefer to the action or preceding in which it 
nade, 
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SECTION 1. Tn the following cases, and under the following cir- set-ons. 
cumstances, a defendant, n an action at law, may set off demands 
which he has against the plaintiff: : 
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ithe demand ; 
3. It must be a demanti for property sold, for money paid, or for 


Nqubleted orgeryices dine; or if it be not such s demared, the amount must be 


y 


“liquidated; or be capable of being ascertained by calculation; 


When at £ It must have existed at the time of the commencement of the 


must 
existed. 


action, and must then have belonged to the defendant ; 


In what sc- 5, It shall be allowed only in actions founded upon demands 


which could themselves be the subject of set-off, according to law. 


Sovel de- 6, If there be several defendants, the demands set off must be 


Plant 


@ 827 
16 do, 625. 


due to all of them jointly; 


Must be 7. It must be a demand existing against the plaintiff in the ac- 
tif. 7tion, unless the action be brought in the name of a plaintiff who 


‘has no real interest in the contract upon which the action is found- 
ed; in which case no set-off of a demand against the plaintiff shall 
be allowed, unless as hereinafter specified. 


Assignor of Suc. 2. If the action be founded upon a contract, other than a 


contract, 


negotiable promissory note, or bill of exchange which has been as- 
signed to the plaintiff, a demand existing agaist such plaintiff, 
or any assignor of such contract, at the time of the assignment 
thereof, and belonging to the defendant in good faith, before notice 
of such assignment, may be set oft to the amount of the plaintiff's 
debt, if the demand be such as might have been set off against 
such assignor, while the contract belonged to him. 


of notes oF Sec. 3. If the action be upon a negotiable promissory note, or bill 


of exchange assigned to the plaintiff’ after it became due, a set-off, 
to the amount of the plaintiff’s debt, may be made of a demand ex- 
isting against any person or persons who shall have assigned or 
transferred such note or bill atter it became due, if the demand be 
such as might, have been set off against the assignor while the note 
or bill belonged to him. * 


or arene Sec. 4, If the plaintiff be a trustee for any other, or if the action 
interested in be in the name of a plaintiff who has no real interest in the con- 


tract upon which the action is founded, so much of a demand ex“ 

isting against those whom the plaintiff represents, or for whose 

benelit the action is brought, may be set off, as will satisfy the 

Pe debt, if the same might have been set off in an action 
rought by those beneficially intercsted. 


Inactimsby Seg, 5. In actions brought by executors and administrators, de- 


Wen, $ü 


21 do. 675 


6 
2 Hill, 212 
6 Barb, 88 


¿mands against their testators o1 intestates, and belonging to the de- 
` fendant at the time of their death, may be set off by the defendant, 
‘in the same manner as if the action had been brought by, and in 


the name of the deceased. 


Balanco SEC. 6. When a set-off shall be established, in an action brought 
fendant. | by executors or administrators, and a balance found due to the de- 


ye 


ay capes Mt acres Ar Lf 148 


kakam, the zahrat teerkere| thendr agate thr shall oxar + 
have the aame rikni a0 uf the atun hel bvr ungraally oummenssd 77 
bs the ubefemdant, 

Seay 7. in actiome aminat exeeutonms and alministrators, and Sta, 6 
auii trustete amil others sued in their representative character, meses, ot. 
the defermlants may set otf demands belonging to their testators or 
intestatey or those whom they represent, in the same manner as 
the persons su represented would have been entitled to set off the 
same, in an action against them, š , 


Sec. 8. To entitle a defendant to a set-off, he must- set the same Fon ame 


forth in his answer. set-off. 
Sec. 9. If the amount of the set-off, duly established, be equal ma set-off 


to the plaintiff’s debt or demand, judgment shall be entered thatcceds piain- 
the plaintiff take nothing by his action: if it be less than the plain- mana, °% 
tiff’s debt or demand, the plaintiff shall have judgment for the 

residue only. 


Sec. 10. If there be “und a balance due from the plaintiff in segment 
the action to the defendant, judgment shall be rendered in favor ofplainte 
the defendant for the amount thereof; but no such judgment shall 
be rendered against the plaintiff, when the contract which is the 
subject of the action shall have been assigned before the com- 
mencement of such action, nor for any balance due from any other 
person than the plaintiff in the action. 
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CHAPTER VIII. 
OF COSTS IN ACTIONS AT LAW; 


SEG 1. Allowance, when termed costs, 
2 Costs, when allowed of course to plaintiff 
3. Costs when several actions are brought on one contract. 
4, Costs, when allowed defendant. 
5 When to one or more of several defendants 
6 Amount of costs allowed to either party. 
T. Disbursements in addition to costs. 
8. Referee’s tees, 
9, Costs on postponement of trial, 
10. Costs not allowed when tender has been made. 
11. Plaintiff, when to pay costs from time of deposit, &c, by defendant. 
12 Appellant from decision of a justice, when to pay costs 
13. Guardian responsible for costs 
14, Costs by and against executors, &o. 
15. Costs against assignee. 
16. Costs against territory or county. 
Li. Costs-on appeal in special pleading. 
18 & 19. Costs, when in discretion of court 
20, Costs may be retaxed on application. 
21. When secunty for costs may'be required by defendant. 
22, Alfidavut by sureties on undhang: 
23. Tıme this act takes effect. 


Sec. 1. The measure and mode of compensation of attorneys and Allowance, 
counsellors shall be left to the agreement, express or implied, of et eose 6 
the parties; but there may be allowed to the prevailing party upon Soy 3,8 
the judgment, certain sums by way of indemnity for his expenses 16? 
in the action, which allowances are termed costs, , 


10 
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_cHar.s. SEC. 2. Costs shall be allowed, of course, to the plaintiff upon a 
When tow- judgment in his favor, in the following cases: 
toplainti.§ 1. In an action for the recovery of real property, or when a claim 
Bath, 567. n : ; ; . 
of title to real property arises on the pleadings, or is certified by 
the court to have come in question at the trial; 

2. In an action to recover the possession of personal property, 
when the value of the property amounts to fifty dollars or more; 
‘such value shall be determined by the jury, court or referee by 
whom. the action is tried ; : 

3. In an action for the recovery of money or damages, when the 
plaintiff shall recover fifty dollars or more; 

4, In the actions of which a justice of the peace has not jurisdic- 
tion; but in an action for assault, battery, false imprisonment, libel, 
slander, malicious prosecution, criminal conversation, or seduction, 
in which a justice of the peace has not jurisdiction, if the plaintiff 
recover less than fifty dollars damages, he shall recover no more 
costs than damages. 

Costs, when SEC. 8. When several actions are brought on one bond, under- 
tons srotaking, promissory note, hill of exchange, or other instrument in 
brought act Writing, or in any other case for the same cause of action, against 
ke, several parties who might have been joined as defendants in the 
same action, no costs shall be allowed to the plaintiff in more than 
one of such actions, which may be at his section: if the parties 
proceeded. against in the other actions were, at the commencement 
of the previous action, openly within this territory; but the dis- 
bursements of the plaintiff shall be allowed in each action. 
Costs, when Sec. 4. Costs shall be allowed, of course, to the defendant in the 
fondant 2actions mentioned in the second section, unless the plaintiff be en- 
Seat 62, titled to costs therein. . 
i eee Sec. 5. In all actions where there are several defendants not 
or more of united in interest, and making separate defences by separate an- 
several de wers, and the plaintiff fails to recover judgment against all, the 
court may award costs to such of the defendants as have judgment * 
in their favor, or any of them. 
Amount of Sec, 6. When allowed to either party, costs shall be as follows: 
gatat 1. In all actions settled before issue is joined, five dollars; 
party. 2. In all actions when judgment is rendered without a jury, ten 
dollars; 
3. In all actions when judgment is rendered after impanneling a 
“jury, fifteen dollars; ; 
4. In all actions removed to the Supreme Court, and settled þe- 
fore argument, ten dollars; P 
5. In all actions when judgment is rendered in the Supreme 
Court, after argument, fifteen dollars. 
Disburso- Sec. 7. The prevailing party, in addition to the allowances for 
dion ` “to costs, as provided. in the last section, shall also be allowed for all 
costs. necessary disbursements, including the fees of officers allowed by 
Jaw, the fees of witnesses, the necessary expenses of takimg deposi- 
tions by commission or otherwise, the compensation of referees, and 
the expense of printing the papers upon an appeal. The chsburse- 


OF COSTS IN ACTIONS AT LAW. * 147 


ments shall be stated in detail, and verified by affidavit, which _cuap.s 
shall be filed with the clerk of the court. Tes 


Sec. 8, The fees of referees shall be four dollars to each for every Beforee's 
day spent in the business of the reference, but the parties may 
agree in writing upon any other rate of compensation, and there- 
upon such rate shall be allowed. 
Cost on post- 


Sec. 9. When an application shall be made to a court or referees ponement of 
to postpone a trial, the payment to the adverse party of a sum not tal 
exceeding ten dollars, besides the fees of witnesses, may be imposed. 
as the condition of granting the postponement. 


Sec. 10. When, in an action for the recovery of money only, the gosts not al- 
defendant alleges in his answer that, before the commencement of tender. 
the action, he tendered to the plaintiff the full amount to which he 
was entitled, in such specie as by agreement ought to be tendered, 
and thereupon brings into court for the plaintiff, if in money, the 
amount so tendered, and the allegation be found true, the plaintiff 
shall not recover costs, but shall pay them to the defendant. 


Sec. 11. If the defendant in any action pending, shall at any Phen ay 


time deposit with the clerk of the court, for the plaintiff, the amountessts from 
which he admits to be due, together with all costs that have ac- pat” 3 
erued, and notify the plaintiff thereof, and such plaintuff shall refuse 

to accept the same in discharge of the action, and shall not after- 

wards recover a larger amount than that deposited with the clerk, 

s exclusive-of interest ang cost, he shall pay all costs that may accrue 

from the time such money was so deposited. 

Sec. 12. In all evil actions tried before a justice of the peace, in Appeliant 
which an appeal shall be taken to the District Court, and the party aon of gon 
appellant shall not recover a more favorable judgment in the Dis- pay costs. 
tnet Court, than before the justice of the peace, such appellant shall 


pay all costs accruing after the appeal. 


Sec. 13. When cosis are adjudged against an infant plaintiff Gpat 
the guardian by whom he appeared in the aetion shall be respon- sponsible 
sible therefor, and payment thereof may be enforced by attach- 
ment, i 


Sec, 14. In an action prosecuted or defended by an executor, Costs. by 
administrator, trustee of an express trust, or a person expressly execaton, 
authonzed by statute, costs shall be recovered, as in an action by 
or against a person prosecuting or defending in his own right, but 
sueh costs shall be chargeable only upon, or collected off the 
estate, fund or party represented, unless the court shall direct the 
same to be paid by the plaintiff or defendant personally, for mis- 
management or bad faith in such action or defence. 


Sec. 15. When the cause of action after the commencement of dgviast, s- 
the action by assignment, or in any other manner, becomes the ~ ~ 
property wf a person not a party thereto, and the prosecution or 

efence is thereafter continued, such person shall be hable for the 
costs, in the same manner as if he were a party, and payment 
thereof may be enforced by attachment. 


Sec. 16. In all actions prosecuted in the name, and for the use Against ter- 
of the territory, or in the name and for the use of any county, the county ~ 
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cmar. & territory or county shall be liable for costs, in the same cases and 
to the saine extent as private parties. 


On appeal Sec. 17. When the decision of a court-of inferior jurisdiction in 
oade an. action of special* proceeding, is brought before the Supreme 
Court or a district court, for review, such proceedings shall, for 
purposes of costs, be deemed an action at issue upon a question of 
law, from the time the same is brought into the Supreme Court or 
district court, and costs thereon may be awarded and collected in 
such manner as the court shall direct, according to the nature of the 
case. 
Wheandis- Src. 18. In the following cases the costs of an appeal to the Su- 
cretion °F preme Court, shall be in'the discretion of the court: 
1. When a new trial shall be ordered; 
2, When a judgment shall be affirmed in part and reversed in 
part. 
Ib; appor- SEC. 19. In all other actions and proceedings than those men- 
exis, tioned in this chapter, where no provision is made for the recovery 
of costs, they may be allowed or not, and if allowed, may be appor- 
tioned between the parties, in the discretion of the court. 


Cots may SEC. 20. Any party aggrieved by the taxation of costs by the 
ve Tie Clerk of the court, may, upon application, have the same retaxed 
tion. by the court in which the action or proceeding is had. 


When secu- SEC. 21, When the plaintiff in an action resides out of the terri- 

rity for c= tory, or is a foreign corporation, security for the costs and charges 

quired oy which may be awarded againt such plaintiff, may be required by 
the defendant. When required, all proceedings in the action shall 
be stayed until an undertaking, executed by two or more persons, 
be filed with the clerk, to the effect that they will pay such costs 
and charges as may be awarded against the plaintiff by judgment, 
or in the progress of the action, not exceeding the sum of two hun- 

7 Wen. 455, dred dollars, A new or an additional undertaking may be ordered 
by the court or judge, upon proof that the original undertaking is 
insufficient security, and proceedings in the action stayed until 
such new or additional undertaking be executed and filed. 


Affidavit ty Sec. 22. Each of the sureties on the undertaking mentioned in 

2S the Jast section, shall annex to the same an affidavit that he is a 

resident of the county, and worth double the amount specified in 

the undertaking, over and above all his just debts and liabilities, 

exclusive of property exempt from execution. The plaintiff may 

deposit with the clerk the sum of two hundred dollars in lieu of an 
undertaking as required by the last section. 


When ins Sec. 23. This act shall take effect, and be in force from and after 
fet the first day of May next. 
Passed Jan. Tih, 1854. 
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“TITLE L 
AN AGT TO REGULATE ACTIONS RELATING TO REAL PROPERTY. 


CHAPTER I. 
ACTIONS TO RECOVER THE POSSESSION OF REAL PROPERTY. 


Tris L Of Actions to Recover ihe Possession of Real Property. 
Trree II. Of Actions jor Nuisances, Waste and Trespasses on Real 
Property. $ i 


— 


TITLE I. 
Of Actions to Recover the Possession of Real Property. 


Sec. 1. Who may be plaintiffs for the recovery of real property. 
2 Substitution of landlord for tenant 
3. Proceedings against a non-resident. 
4, Complaint, what to contam 
5. Answer, what to contam. 
6 Judgment against tenant, when conclusive agamst landlord. 
7 When plaintif entitled to damages. 
8. Judgment when plainhif's neht of property expires before trial. 
9. When improvements may be set off against damages. 
10, Order to survey property. 
1L Order, what to contam. ` 
12 Ahenations by defendant not to prejudice action- : 
13 Mortgage not conveyance 
14. Stay of proceedings on payment of rent, &e, by tenant. 


SECTION 1. Be tt endeted by the Legislative Assembly of the Tera itory Who may be 
of Oregon, That any person having a valid subsisting interest in real HSSR for 
property, and a right to the possession thereof, may recover the of rea! prop- 
same by action, which may be brought against any person acting Denio, 121, 


as owner, landlord or tenant of the property claimed. a 


Sec. 2. Whenever it appears that the defendant is only a tenant, Substitution 
the landlord may be substituted after ten days’ notice to him thate! jndora - 
such action 1s pending, or upon such further notice as the court or! 
judge thereof may think proper. 

Sec. 8. When the defendant is a non-resident, service of the Proceedings 
summons may be made upon his agent for the property, residing im iiet dent 
this territory, with the like effect as though made upon the princi- 
pal, or service may be made by publication as m other cases. 


Sec. 4. The plaintiff, in his complaint, shall state that he is en- Complaint 
titled to the possession of the property, particulaily describing it; 
the interest he claims therein; and that the defendant unlawfully 
keeps him out of the possession, and the damages, if any, which he 
claims for withholding the property. 

Sec. 5. The answer of the defendant shall set forth under what Answer. 
claim of right, if any, he holds possession, and uf as tenant, the 
name and residence of his landlord shall be given, and if he does 
not defend for the whole of the property, he shall specify for wha 
particular part he does defend. 

Sec. 6. In an action against a tenant, the judgment shall be con- 5,aement 
clusive against a landlord who has received notice as hereinbefore against ten- 
provided. a 


. c 
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times. Sec. 7. If the plaintiff prevail in an action for the recovery of 
Damages toreal property, he shall also, in the same action, be entitled to re- 
plaintiff, ‘ A 

cover damages for withholding the property. 


trees; Seo. 8. If the right of the plaintiff to the possession of the prop- 

property ex erty expire after the commencement of the action, and before the 

Trial. trial, the verdict shall be returned according to the fact, and judg- 
ment shall be entered only for the damages and costs. 


Setoforim- Suc. 9. When damages are claimed for withholding the property 
recovered, upon which permanent improvements have been made 
by the defendant, or those under whom he claims, holding under 
color of title adversely to the claims of the plaintiff, in good faith, 


the value of such improvements shall be allowed as a set-off against - 


such damages. 


oy. © SEC. 10. The court or judge thereof, on motion, and after notice 


to the opposite party, may, for cause shown, grant an order allow- 
ing the party applying therefor to enter upon the property in con- 
troversy, and make survey and admeasurement thereof, for'the pur- 
poses of the action. 


Sec. 11. The order shall describe the property, and a copy 
thereof shall be served upon the owner or occupant, and thereupon 
the party may enter upon the property, and ails such survey and 
admeasurement, but if any unnecessary injury be done to the prem- 
ises, he shall be liable therefor. : 


Sec. 12. An action for the recovery of real property against a 
eo in possession, cannot be prejudiced by any alienation made 

y such person, either before or after the commencement of the 
action. 


Alienations Sro, 13. A mortgage of real property shall not be deemed a con-, 

preju- 

dice. veyance, so as to enable the owner of the mortgage to recover pos- 
session of the real property without a foreclosure and sale accord- 
ing to law. 

Stay of pro- Sec. 14. When in case of a lease of real property, and the failure 

payment of Of the tenant to pay rent, the landlord has a right to re-enter, for 

rent, &. such failure, he may bring an action to recover possession of the 
pepe but if, at any time before judgment in such action, the 
essee or his successor in interest pay to the plaintiff, or bring into 
court, the amount of rent then in arrear, with interest, and the costs 
of the action, and perform the other covenants or agreements on 
the part of the lessee, he shall be entitled io the possession, accord- 
ing tọ the terms of the lease. 


—— ee 


TITLE II. 


Actions for Nuisances, Waste and Trespasses on Real Property. 


Sec, 15. Actions for nuisance, by whom brought. 
16. Triple damages when, in certain cases of waste. 


17. Triple damages in certain cases of trespass se 


18. Exceptions of certam cases. 
19. Tiabihty of tenant ın possession to purchaser on execution. 


= r 


Acon for SEC. 15. Anything which is injurious to health, or indecent, or 


As 


> 
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offensive to the senses, or an obstruction to the free use of property, CHAP, 2. 
go as to interfere with the comfortable enjoyment of life or prop- 

erty, is a nuisance, and the subject of an action. Such action may 

be brought by any person whose property is injuriously affected, or 

whose personal enjoyment is lessened by the nuisance, and by the 
judgment the nuisance may be enjoined or abated, as well as dam- 

ages recovered. 


Sec. 16. If a guardian, tenant for life or years, joint tenant or Tiple dame 
tenant in common of real property, commit waste thereon, any per- {sin cases of 
son injured by the waste may bring an action against him therefor, **** 
in which action there may be judgment for treble damages. 

Sec. 17. Every person who shall wilfully cut down, girdle, or™, in cor 

ein wl - cases of 
otherwise injure any tree, timber or shrub m the land of another trespass, 8 
person, or in the street or highway in front of any person’s house, dow tis: 
village or city lot, or cultivated grounds, or on the commons or We ts 
public grounds of any city or town, or on the street or highway =” 
thereof,.without lawful authority, shall be liable to the owner of 
such land, or to such city or town, for treble the amount of dama- 
ges which may be assessed therefor, in an action in any court hav- 
ing jurisdiction. 

Sec. 18. If, upon the trial of such action, it shall appear that the Exception of 
trespass was casual er involuntary, or that the defendant had prob- 
able cause to believe that the land on which such trespass was 
committed was his own, or that of the person in whose service, or 
by whose direction, the act was done, or that such tree or timber 
was taken for the purpose of making or repairing any public high- 


way or bridge, judgment shall be given for only the single dam- 
ages assessed in the action. 


Sec. 19. When real property shall have been sold on execution, Lsbilty of 


the purchaser thereof, or any person who may.have succeeded to possession to 


a: a haser 
his interest, may, after his estate becomes absolute, recover dam- šsecution 


ages for injury to the property by the tenant in possession after the 
sale, and before possession is delivered under the conveyance. 


Ro OO 


x 


CHAPTER II., 


ACTIONS FOR THE PARTITION OF REAL PROPERTY. 


Sro 1. Who may apply for partition and to what court 

2. Complaint, what to contain. 
3, Persons having hens, when te be parties, 
4, Summons, how directed. 
5. Publication of summons to unknown or absent parties. \ 
6. Answer of defendant, what to contain. 
Y, Rights of the several parties m issue ascertainment of title ın case of sale. 
8, Plaintiff to produce certificate of recorder, and clerk of District Court. 
9. Persons having liens, &c , fo be made parties. 

10. Service of notice on persons holding liens, not parties. 

I1. Order of sale, when, made, when partition ordered. 

12. Oath of referees to be filed. 

13 Partition, how made, , 

12 Report of referees. s.: 


Breni 


em à e 


“what to con- 
tain. 


s 
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CHAP. 2, Seo. 15. Settingaside report, &e Judgment on report. 
M 16. Persons and cases not affected. 
17. Expenses of referees. 
18 Tieng on an undivided interest, how assigned. 
19. Set-off of estate for hfe, &c., in case of partial sale. 
20. Proceeds of incumbered property, how applied. 
21. Marshalling securities of hen creditors. 
22. Proceeds of sale, how distributed, 
23. Proceeds 1f paid into court, action to continue. « 
24, Sale by referees, how made. 
25. Sale may be on credit. 
26. Mortgages, &c , how to be taken. 
2%. Estate for hfe or years, how disposed of. 
28. Compensation to tenant in case of sale 
29, Investment when no consent is given. 
30 Rights of unknown tenants, how protected. r 
31. Contingent and future rights, how provided for. 
32. Terms of sale to be made known. 
33. Referees not to purchase. 
34. Referees to report sale, 
35. Order to convey. \ 
36. Receipt of incumbrancer, &e., to referees. 
. 8%. Conveyances when recorded, a bar to, &e. 
38. Proceeds of sale for unknown non-residents, when invested. . 
39. Security for proceeds, &c., how taken. 
40. Security, to be taken in the name of parties and filed with clerk. 
Al. Clerk to collect interest on securities, &c. 
42. Partition made equal, by compensation. 
43. Proceeds when paid guardian of infant. | "+ 
44, Shares ofinsane, &c, person. 
45. Consent to partition by guardian. 
46, Costs of partition, how allowed. 
41, When court may appoint one 1eferee,] 
48. This act, when to take effect. 


r 

Who may Suc. 1. When several persons hold and are in possession of real 
wa 'courts property as joint tenants, or tenants in common, m which one or 
2 Feige STi more of them have an estate of inheritance, or for life or years, an 
J Cb. 2t action may be brought by one or more of such persons, in the Dis- 
19 Wen 867, - ane r 

5 Denio, 865, trict Court of the proper county, for a partition thereof according 
gdo 676; to the respective rights of the persons interested therem, and for a 
8 Cow. 863. sale of such property or a part of it, if it appear that a partition 


cannot be made without great prejudice to the owners. =~ 


Complaint, SEC. 2. The interest of all persons in the property, whether such 
persons be known or unknown, shall be set forth in the complaint, 
specifically and particularly as far as known to the plaintiff, and if 
one or more of the parties, or the share or quantity of interest of 
any of the parties, be unknown to the plaintiff, or be uncertain, or 
contingent, or the ownership of the imheritance depend upon an 
executory devise, or the remainder be a, contingent remainder, so 
that such parties cannot be named, that fact shall be set forth in 
the complaint. 


Fersoustar- SEO. 3. No persons who have or claim any liens upon the prop- 
when to beerty, by mortgage, judgment or otherwise, need be made parties 
partes J, DY mortgage, Judgme P 
" tothe action, unless such liens be matters of record. 
Bummons, | Sec. 4, The summons shall be directed to all the joint tenants 
11 Wen esm; and tenants in common, and all persons having any liens of record, 
it de 8831 by mortgage, judgment or otherwise, upon the property or upon 
any particular portion thereof, and generally to all persons yi 
known, who have or claimed any interest in the property. 
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Sec. 5. If a party-having a share or mnterest be unknown, or any CHAP. 2 
of the known parties reside out of the territory, or cannot be found Publication 
therein, and such fact is made to appear by affidavit, the summons °% Sammons. 
may beserved on such unknown or absent party, by publication 
as m other cases. When publication is made, the summons, as pub- -~ 
hshed, shall be accompanied by a brief description of the property; 
which is the subject of the action. 


Sec. 6. The defendants shall set forth in their answers, fully and Answer | of 
particularly, the nature and extent of their interest in the property, 
and if such defendants claim a hen upon the property by mortgage, 
judgment or otherwise, they shall state the date of the same, and 
the amount remaining due thereon, and whether the amouni has 
been secured in any other way or not, and ifso secured, the nature 
and extent of the security, or they shall be deemed to have warved 


- their rights to such lien. 


Sec. 7. The rights of the several parties, plaintiffs as well as de- Right of the 
fendants, may be put in issue, tried and determined by such action, partes in 
and where a sale of the premises is necessary, the title shall be as- ~~ 
certained by proof to the satisfaction of the court, before the judg- 
ment of sale shall be made, and when service of the complaint shall 
have been made by publication, like proof shall be required of the” 
rights of the absent or unknown parties, before such judgment shall 
be rendered, except that when there are several unknown persons 
having an interest in the property, their rights may be considered 
together in the action, and not as between themselves. 


Sec. 8. The plaintiff shall produce to the court, on the hearing of certificate of 
the case, the certificates of the recorder and the clerk of the District tere" 
Court where the propetry is situated, showing whether there were 
or were not any liens of record upon the property or any part 
thereof, at the timo of the commencement of the action. 


Suc. 9. If it appear by the certificate of the recorder or the clerk, sasons ha 
that there were liens of record at the time of the commencement of ing lien tobe 
the action, and the persons holdmg or claiming such liens, be nt par- 
made o to the action, the court shall either order such parties 
to be brought in by an amendment or supplemental complaint, or 
appoint a referee to ascertain whether their liens have been paid, or 
if not paid what amount remains due, and the date of their liens, 
and whether the amount remaining due thereon has been secured 
In any way, and if secured, the nature and extent of the security. 


Sec..10. The plaintiff shall cause a notice to be served areason-,,  geryice 
able time previous to the day for appearance before the referee of notice 
appointed, as provided in the last section, on each person having 

hens of record, who 1s not a party to the action, to appear before 

the referee at a specified time and place, to make proof by his own 
affidavit or otherwise of the true amount due, or to become due 
contingently or absolutely thereon. In case such person be absent, 

or his residence be unknown, service may be made by publication 

or notice to his agents, under the direction of the court or judge 
thereof, in such manner as may be proper. The report of the re- 

feree thereon shall be made to the court, and shall be confirmed, 


\ 


te 
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cHaP.2 modified or set aside, and a new reference ordered, as the justice of 
the case may require. 


Ornderofeale. Sec. 11. If it be alleged in the complaint and established by 
en 226 : spo : « > K 

evidence, or if it appear by the evidence without such aliegation in 

the complaint, to the satisfaction of the court, that the property or 

any part of it, is so situated that partition cannot be made without 

great prejudice to the owners, the court may order a sale thereof, 

and for that purpose may appoint one or more referees. Otherwise, 

upon the requisite proofs being made, it shall order a partition ac- 

cording to the respective rights of the partiesas ascertained by the 

court, and appoint three referees thercfor, and shall designate the 


portion to remain undivided, forthe owners whose interests remain - 


unknown or not ascertained. 


cas Seo, 12. The referees, before proceeding to the discharge of their 
duties, shall be sworn or affirmed before some officer competent to 
administer oaths, honestly and impartially to execute the trust re- 
pesed in them, which oath or affirmation shall be filed with the 
clerk of the court. 


Partition. Suec. 18. In making the partition, the referees shall divide the 
property and allot the several portions thereof to the respective 
parties, quality and quantity relatively considered, according to 
the respective rights of the parties as determined by the court, de- 
signating the several portions by proper land marks, and may em- 
ploy a surveyor with the necessary assistants to ad them therein. 


Report of Sec. 14. The referees or a majority of them shall make a report 
of their proceedings, specifying therein the manner of executin 
their trust, describing the property divided and the shares allotte 
to each party, with a particular description of each share. 


Setting side Sec. 15. The court may confirm or set aside the report, and if 
Judgment necessary appoint new referees. Upon the report being confirmed, 
Wen oi; 1 judgment shall be rendered that such partition be effectual for- 
do 65, * “ever, which judgment shall be binding and conclusive : 

1. On all parties named therein, and their legal representatives 
who have at the time any interest in the property divided, or any 
part thereof, as owners in fee, or as tenants for life or for years, or 
as entitled to the reversion, remainder, or the inheritance of such 
property or any part thereof, after the termination of a particular 
estate therein, and who, by any contingency, may be entitled to a 
beneficial interest in the property, or who have an interest in any 
undivided-share thereof, as tenants for years or for life ; - 

2. On all persons interested in the property, who may be un- 
known, to whom notice shall have been given of the application 
for partition by publication, as directed by section five; and 

8. On all other persons claiming from such parties or persons, or 
either of them. f 


casos and Suo, 16. But such judgment and partition shall not affect any 
affected. itenants for years or for life to the whole of the property which is 
"the subject of partition; nor shall such judgment and partition 
preclude any person, except such as are specified in the last section, 

om claiming title to the property in question, or from controvert- 


| 


\ 
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ing the title of the parties between whom the partition shall have _cwap.2. 
been made. 


Sec. 17, The expenses of the referees, including those of a sur- Expenses of 
yeyor and his assistants, when employed, shall be ascertained and 
allowed by the court, and the amount thereof, together with the 
fees allowed by law to the referees, shall be paid by the plaintiff, 
and may be allowed as part of the charges. 

Sec. 18. When a lien is on an undivided interest or estate oflaen on an 
any of the parties, such hen, if a partition be made, shall thereafter interest. 
be a charge only on the share assigned to such party; but such 
share shall be first charged with its just proportion of the costs of 
the partition in preference to such lien. 

Sec, 19. When a part of the property only is ordered to be sold, Set-of of es- 
if there be an estate for life or pears in an undivided share of the &e, in cass 
whole property, such estate may be set off in any part of the prop- Se PAU 
erty not ordered to be sold. 


Sec. 20. The proceeds of the sale of the incumbéred property, Proceeds of 
shall be applied under the direction of the court, as follows P ká property 
1. To pay its just proportion of the general costs of the action :"°* PPS 
2. To pay the costs of the reference ; 
3. To satisfy and cancel of record the several liens in their order 
of priority, by payment of the sums due, and to become due; the 
amount remaing due to be verified by affidavit at the time of pay-_ 
ment: a 
4, The residue among the owners of the property sold, accord- 
ing to their respective shares. 


Sec. 21. Whenever any party to the action, who holds a lien Marshaling 
upon the property or any part thereof, has other securities for the *""* 
payment of the amount of such lien, the court may, in its discre-_ 
tion, order such securities to be exhausted before a distribution of 
the proceeds of sale, or may order a just deduction to be made 
from the amount of the lien on the property, on account thereof. 


Sec, 22. The proceeds of sale, and the securities taken by the proceeds of 
referees on any part thereof, shall be distributed by them to the slo. &e how 
ersons entitled thereto, whenever the court so directs. But if no ' 

irection be given, all such proceeds and securities shall be pail 
into court, or deposited therem, or as directed by the court. 


Sec, 23. When the proceeds of sales of any shares or parcel be- qb.: if paid 
longing to persons who are parties to the action, and who are tion C" 
known, are paid into court, the action may be continued as between “ave 
such parties, for the determination of their respective claims there- 
to, which shall be ascertained and adjudged by the court. Further 
testimony may be taken in court, or by a referee at the discretion 
of the court; and the court may, if necessary, require such parties 
to present the facts or Jaw in controversy, by pleadings as in origi- 
nal actions. 


Sec. 24, All sales of real property made by referees under thissate now 
chapter, shall be made by public auction, to the highest bidder, ™* 
upon notice published in the manner required for the sale of real 
property on execution, The notice shall state.the terms of sale, 
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cHAP 2_and if the property, or any part of it, is to be sold, subject to a 
prior estate, charge or lien, that shall be stated m the notice. 


_ Sde may be Sec, 25. The court shall, in the order of sale, direct the terms of 
credit which may be allowed for the purchase-money of any por- 
tion of the premises, of which it may direct a sale on credit; and 
for that portion of which the Bearer! is required by the 
provisions hereinafter contained, to be invested for the benefit of 
unknown owners, infants, or parties out of the territory. ° 


dortmees, Suc. 26. The referees may take separate mortgages, and other se- 
betaken.  qurities for the whole, or convenient portions of the purchase-money, 
on such parts of the property as are directed by the court to be 
sold on credit, in the name of the clerk of the District Court, and * 
his successor in office; and for the shares of any known owner of 
full age, in the name of such owner; and for the shares of an in- 
fant, in the name ux the guardian of such infant. ; 
Estate of Sec. 27. When the estate of any tenant for life or years, in an 
nt, how ae + . 
disposed of undivided part of the property in question, shall have been ad- 
mitted by the parties, or ascertained by the court to be existing at 
the time of the order of sale, and the person entitled to such estate 
shall have been made a party to the action, such estate may be first 
set off out of any part of the property, and a sale made of such par- 
cel, subject to the prior unsold estate of such tenant therein; but 
if, in the judgment of the court, a due regard to the interest of all 
ve paee require that such estate be also sold, the sale may be so 
ordered. 


Gompensa- = Sec. 28. Any person entitled to an estate for life or years, in an 
antin case of undivided part of the property, whose estate shall have been sol 
ee. . . . 
shall be entitled to receive such sum in gross as may be deemed, 
upon principles of law applicable to annuities, a reasonable satis- 
faction for such estate, and which the person so entitled shall con- 
sent to accept instead thereof, by an instrument in writing, filed 
with the clerk of the court. Upon the filing of such consent, the 


clerk shall enter the same in the minutes of the court. 


jpvestments GEC. 26. If such consent be not given, filed and entered, as pro- 
given, vided in the last section, before the report of sale by the referees, 
the court shall ascertain and determine what proportion of the pro- 
ceeds of the sale, after deducting expenses, will be a just and rea- 
sonable sum to be invested for the benefit of the person entitled to 
such estate for life or years, and shall order the same to be paid to 


such party or deposited in court for him, as the case may require. 


Pightsofm- Suc. 80. If the persons entitled to such estate for life or years be 

ants. unknown, the court shall provide for the protection of their rights, 
in the same manner, as far as may be, as 1f they were known and 
had appeared. a" 


Contingent = Sec. 81. In all cases of sales in partition, when 1t shall appear 
nights bow that any person has a vested or contingent future right or estate ın 
Provided ir any part of the property sold, the court shall ascertain and settle | 

the proportional value of such contingent or vested right or estate, 
~- according to the principles of law applicable to annuities and sw- 
vivorship and shall direct such proportion of the proceeds of sale 
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to be invested, secured, or paid over, in such manner as to protect CHAP 2. 
the rights and interests of the parties. ` 


Sec, 32. In all cases of sales of property, the terms shall be made Terms ot 
known at the time; and xf the premises consist of distinct farms or mado known 
lots, they shall be sold separately. 

Sec. 33. Neither of the referees, nor any person for the benefit Referees not 
of either of them, shall be interested in any purchase; nor shall" 
the’guardian of an infant party be mterested ın the purchase of 
any real property, being the subject of the action, except for the 
benefit of the infant. All sales contrary to the provisions of this 
section shall be void. 

Sec. 84. After completing a sale of the property, or any part Report of 
thereof ordered to be sold, the referees shall report the same to the "” 
court, with a description of the different parcels of land sold to each ; 
purchaser, the name of the purchaser, the price paid or secured, 
the terms and conditions of the sale, and the securities, if any, taken. 

The report shall be filed in the office of the clerk of the District 
Court, ın the county where the property is situated. 


Sec. 35. If the sale be confirmed by the court, an order shall be Ordertocon- 
entered, directing the referees to execute conveyances and take se-*” 
curities pursuant to such sale, which they are hereby authorized to 
do, Such order may also give directions to them respecting the 
disposition of the proceeds of the sale. ia 


Sec. 36. When a party entitled to a share of the property, or an Receipt of 
incumbrancer entitled to have his lien paid out of the sale, becomes cer 7 
a purchaser, the referees may take his receipt for so much of the 
proceeds of the sale as belongs to him. 


SEC. 87. The conveyances shall be recorded ın the county where Conveyance 
: f > recorded, a 
the premises are situated, and shall be a bar against all persons in- bar to, &e 
terested in the property in any way, who shall have been named 
as parties in the action, and against all such parties and persons as 
were unknown, if the summons have been served by publication, 
and against all persons claiming from them or cither of them. 

Sec. 88. When there are proceeds of a sale belonging to an un- Proceeds of 
known owner, or toa person without the territory, who has no vested. 
legal representative within it, the same shall be invested in securi- 
ties on interest, for the benefit of the persons entitled thereto. 


Sec, 89. When the security for the proceeds of sale is taken, or Security for 
when an investment of any such proceeds is made, it shall be done, Tow taken. 
except as herein otherwise provided, in the name of the clerk of the 
District Court of the county where the papers are filed, and his suc- 
cessors ın office, who shall hold the same for the use and benefit of 


the parties interested, subject to the order of the court 
Src. 40. When security is taken by the referees on a sale, and Seemnty to, 


the parties interested ın such security by an instrument ın writing of parne, 
under their hands, delivered to the referees, agree upon the shares ™¢ fea 
and proportions to which they are respectively entitled; or when 

shares and proportions have been previously audzi by the court, 

such securities shall be taken in the names of, and payable to the 

parties respectively entitled thereto; and shall be delivered to such 

parties upon their receipt therefor. Sueh agreement and receipt 


shall be returned and filed with the clerk. ~~ ` 
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onap2, Sec. 41. The clerk, in whose name a security is taken, or by 
Clerk to co- whom an investment is made, and his successors in office, shall re- 
ome" cerve the interest and principal as it becomes due, and apply and 
invest the same as the court may direct; and shall file in his office 
all securities taken, and keep an account in a book provided and 
kept for that purpose in the clerk’s office, free for inspection by all 
persons, of investments and moneys received by him thereon, and 

the disposition thereof, ; 


Partition y SEC. 42, When it appears that partition cannot be made equal 

by compen- between. the parties, according to their respective nghts, without 

mw prejudice to the rights and interests of some of them, the court may 
adjudge compensation to be made by one party to another, on ac- 
count of the inequality of partition; but such compensation shall 
not be required to be made to others by owners unknown, nor by 
infants, unless in case of an infant it appdar that he has personal 
property sufficient for that purpose, and that his interest will be 
promoted thereby. 


anes Sec. 48. When the share of an infant is sold, the proceeds of 
the sale may be paid by the referees making the sale to his general 
guardian, or the special guardian appointed for him in the action, 
an giving the security required by law, or dhected by order of 
the court. 


aes on Sec. 44, The guardian who may be entitled to the custody and 
management of the estate of an insane person, or other person ad- 
judged incapable of conducting his own affairs, whose interest in 
real property shall have been sold, may receive, in behalf of such 
person, his share of the proceeds of such real property from the 
referees, on executing, with sufficient sureties, an undertaking, ap- 
proved by a judge of the District Court, that he will faithfully dis- 
charge the trust reposed in him, and will render a true and just 
account to the person entitled, or to his legal representative. 

Oonsent to SEC. 45. The general guardian of an infant, and the guardian 

Tnardan, ” entitled to the custody and management of the estate of an insane 
person, or other person adjudged ne ile of conducting his own 
affairs, who is interested in real estate held in joint tenancy, or in 
common, or in any other manner, so as to authorize his being 
made a party to an action for the partition thereof, may consent 
to a partition without action, and agree upon the share to be set 
off to such infant or other person entitled, and may execute a re- 
lease in his behalf to the owners of the shares of the parts to which 
they may respectively be entitled, upon aw order of the court. 

Gosts of par- SEC. 46. The costs of partition, including fees of referees and 

slowed. Other disbursements, shall be paid by the parties respectively en- 
titled to share in the lands divided, in proportion to their respect- 
ive interests therein, and may be ingle ed and specified in the 
judgment. In that case they shall be a lien on the several shares, 
and the judgment may be enforced by execution against such 
shares, and against other property held by the respective parties. 
When, however, a litigation arises between some of the parties only, 
the court may require the expense of such litigation to be paid by 
the parties thereto, or any of them. 


+ 


`e 
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Src. 47. The court, with the consent of the parties, may appoint cmap. 1. 
a single referee, instead of three referees, in the proceedings under When court 
the provisions of this chapter; and the single referee, when thus oneretetee, 
appointed, shall have all the powers, and perform all the duties 


required of the three referees. 


Sec. 48. This act shall take effect and be m force from and after 
the first day of May next. 


Passed December 22d, 1858. 


AN ACT REGULATING PROCEEDINGS TO VACATE CHARTERS AND 
LETTERS PATENT, AND TO PREVENT THE USURPATION OF AN 
OFFICE OR FRANCHISE. 


CHAPTER I. 


ACTIONS IN PLACE OF SCIRE FACIAS, QUO WARRANTO, AND OF IN- 
FORMATIONS IN THE NATURE OF QUO WARRANTO. 


SEO. 1, Sere facias and quo warrrante abolished. 
2 Acton by prosecuting attorney to vacate charter 
3. Action to annul a corporation. 
4 Leave, how obtained. 
5. Action upon information or complaint. 
6 Action to vacate letters patent. 
4, Relator, when to be jomed as plaintiff 
8. Complamt and action for usurping office. 
9 Judgment in such action, 
10, Assumption of office, &., by relator. 
11. Damages, how recovered. 
12 Acton against several persons claiming.oflice. 
13, Penalty for usurping office 
14 Judgment of forfeiture against a corporation. 
15. Costs against corporation. 
16 Appointment of a receiver. 
17. Copy of judgment roll where to be filed. 
18, Act, when to take effect. 


\ 
\ 


SECTION 1. Be it enacted by the Legislative Assembly of the Terri-sciro tacias 
tory of Oregon, That the wnt of sere facias, the wnt of guo war- go war- 
ranio, and proceedings by information in the nature of guo war- ished. 
ranto are abolished, and the remedies heretofore obtainable 